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THE 


REFACE 


1 
T has been thought Impratticable to 
Bring the Laws of England into 4 
Method; and therefire # Prejudice has 
been talen up Againſt the Study of Our 
We, ns bs at of Parte nd Low. 
4 i there was wo Way to attain to 
r Kala of them, - but by a Tedious 
P avdring about, or with the Gredtef Ap= 
cation and Attendance on the Highs 
2 Courts' of Juſtice, Nom when 1 Conſe 
pred the Requiſites in Teaching By Me- 
nod (viz.) That there muſt be Knowledge 
Judgment in the Art which one is to 
(VE. That Great Skill is Neceſſary to lay it 
Order 3 and that Care and Diligence is 
quired. to Comprehend All the Ofeful 


arts of it; I was 1 Diſconraged mm 
F 


** 


11 


by being barr'd from the 4 


The PREFACE. 
he A , by the Senſe Own Ina- 
bilitie . Di 225 lay un- 
der in 4 Prevate_ 


ed Lawyers to Conſult wit 

or to Reviſe the Work; tho 12 Was full 
Perſwaded that even an imperſe Peform- 
ance of that Kind might le of Uſe. 


But when 1 ſaw That many Parts 0 
Our Common and Statute” Laws were 
Diſuſed or Abrogated ; That the Nice- 
ties in Pleadings and practice were leſer d 
by Statutes or by New Inventions; 1 EIA 
tertein'd Hive that Now It might not be Inj. 
poſſible to Sort, or to put in ſome Order, | 
this Heap of Good Learning; and that 4 
General and 2 0 ion 
Preparatory to 4 more Accurate 
Study of Our Laws, mig — gon 
as well as an Inſtitute of Civil or Canon #5 
Lam, or of the Laws of Other 2 
which were eee He 'dup together ws 
out Beginning or , before they ' wer! 
unravell'd and Reſon ' from their Firſ 
Confufion and Intricacy. | | 


*Tis N The Eradtneſs now „Dale 
in Conveyances, or in Deeds and Inftru 
ments, to Transfer Eſtates from One to An 
other, beyond the Practice of former Ur 


The PREFACE SI 
The Remaining Niceties Expe@ed in Draw- 
ing 'up Our ! Pleadings, and the Preciſe 
Form'in Managing Cauſes thro many Offices, 4 
from the Writ to the Execution, in the Pra- 

tical Part of the Law; and above all The 
Extraordinary Number and Length of Our 
Statute Laws ( fmce the Beginning of the 
Neige of H. 8.) did ſtill make an pu. 
pearience - of Difficult to come up to the 
Neceſſary Rules down for True M E- 
THOP; nd eſpecially, in the laſt Inſtance, 
cell To word. Tantology ; z where One Statute myſt 
wy 75 again and an under Piſtinct 
ma 


ig is to be wit That the Same Con- 
| bruTions were Allowd in Conveyances, as ah 
on 7 Acts of Parliament, Laſt Wills or a Rep. 27. 
Teſtaments, aud Awards, Following the In- GP: 57) | 
each tention amd Meaning of the Makers or "> has | 
non ties, without Reged to Strictneſs o 5 Expreſ- | 
ws if fon, Eſpecially when no Good Keaſon can 
th ſons, why Equal Allowances ſhould not 
Je made in Underſidhding the Meaning 
ef Words in One Caſe, as well as in An- 
other, having always the Same, or the Like 
| Seri far. ion, when They are Applied the 
de a Way. 
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4h, + ibet » Was . 3 
che Law in I" ta 5 S8btkties, mY 
Pet Part 0 a Suit, * would. be Good 
News to All Wiſe. and Diſinterefted Mem, 
and s of Their Conmiry. - Fan I muſt 
occaſion Melancholy Reflection 4 
— Great, Men inſiſt 4 That It is the moſt 
Honourable, Laudable, and '| Profitable 
Thing in Our Law, To. Have) the 
e eee 
In r is r 
4 the . when at the 
** r Inſt. 303. Time Ar Confeſs d, * That more Jang- 
fore of ling and, Queſtions Grow. u * Ou 
Hiſtory of Monet” of Pleadings g5,.. and 
Law. p. 173, to Form, t than upon the Wat 
* 7 ſelf; An And That Thfigite i tiſcs 1 | 
EM been Loſt. 7 , 8 12 Ti 5 


erer ee 


4 Lan N 5 1 
bd Pa 
That, Our Legi ors 85 7 po 


nion, and . ſeem . 


Heart:ſtririg of 1. Law, Sr" 
from "Onur Courts, ts 6 rts of- 


g, Sopbiſtry and Cavil; whic 
6 louriſhed boo long Amongſt 1. W 
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o Same Ly Lav. are no apo o- 

' antes are 

e i the Prived 1 Be). Th { 
want the or of Q ors. to 
Them. to 4 Pr N © If many. of Our 
Statutes, with Others Continuing, Enlarge- 
ing, Explaining, Correcting, Repealing and 


gr Them, were under Their Proper 
eads thrown into One Short and Plais 
Act, I would Render the Sud 78 


Lams mite Inviting, and the Statutes mor 
Int The that are to be Guided 


7 5 k. ta All 


M4 


Tien (is my Opinion) when Equitable 3 
rudions may be made upon Deeds or Inſtru- 
ments; when a Little more Regard may be 

div ta: the Merits of 4 Cauſe, and to 
of Subſtance than te Form ix the Plead- 

ings wir Our Statute Law i- brought. into 
er Compaſs (and All this may be Done 

ay 2 KI 1 80 Greater than 70S T 
e with the Advice of as Wiſe and 
Inpartial- Iudges as ever Adoru d the Benches) 


—— Ek —. 


* On our 2 _ be Eaſy and Di- 
4 View, Let me add, 
—— 8 ' the Better Sort of 


3 phos L. to . Original Defien ; 
when: judgment ey be Obtain'd with 4 

Ar moderate Attendance aud Expence; and at 
"If 7aft 4 Speedy and (yes Execution _ 
4 | Jy 
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Mini ſterial That Men may not be | 
L the * 1 They Fel Rede ſ- 
from 92 NV People under Heav'n can 


Laws better Ho to the Publick Conſti- | 
tation, and Their Private Wants, or be 
more How under TY Adminiſtration of 


*. a * TY 
CY * 


Nam of Our Candy are Men of Sound 
and | a oe and, as in other Coun- 
tries, Admirers of Polite Learning, Excel- 
lent Oratovs, and often call'd to manage the 
Aﬀairs of the Commonwealth in the f lobeſt | 


| Stations. And ſurely ſuch Great Caper 


muſt be willing . that the Study 
L aws ſhould be made more Ea * They 
found it; and muſt havg a Secret Averſſon 
to Chichanery, as a Lom Employment, th 
never ſo Profitable ; and muſt Afford their 
Help to make the Youth, that are 

fer Them, IViſe. and Good Men, and truly 

eful to the Public 


ang then, a Preſent, the Wa ts the 
Krone the Laws of aur Country is 
Dark 4 voged," full of Turning s and 
Windings, I hope for Pardon, if I [miſt not 
Approbation, in making this ESS Ay 

er Attempt to fhew a Student a more Light, 


ſmoother" and nearer - Way than hath hi- 


therto been Di ſe covered: the not the Cleareſt, 1 
Swoorheft and . Neff that might be made. 


How- 
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However T heve dps That at His 
rſt fr ſetting out, He may ſee DireQly to the 
eres 1s e ems Travel 
ay Aim, Þ - 

mt not Bay Exe 0 e 
ie Rl W ths 2 

ing than in the Occaſion: 

ob Vs" Rowing Ns of N. 
and Pratice. Fer That — Bk > 
ms and an” "Evileſs Turk z and war never 
dertaken” in a Work of this Nature, 
When The Student is well Acquainted with 
Theſe Elements, touching only upon Com- 
non Buſineſs, He may — from Re- 
ports, Common- Place- Books, the moſt Ac- 
Frrate Treatiſes Particular Subjects, 

d the Beſt Precedents and Pleadin 
why » this Sketch, and Improve and 0 
Tille, to His Fancy. And 
ben oy may Refify My Maat ' where 
eceſſary Parts are Overlook d, or too much 
ee where Any Thing, which i: 
L „ Notice of, 10 nee emed thro In- 
the e; or where the ir not Con- 
rm'd by ſufficient _ _— — 
„ H i Eye c t or 
Sir Edward Coke 54 ve Bo as the 


irmeft and Sureſt Rn to Build 
ht, For He is frilt allowed to be the 
bi- racle; 3 tho' many of His Opinions have 


W 


f Late been Queſtion a, or 
2 | 


 ſoneſe, than they are aware, of, 
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onthe It ãt nom Grameng into Faſbioꝶ, with ſom, | 
to-ſpeak ſigluly of Him. But withau Doube þ 
The Sage of 


EEE 
an 
1 aud Fir Iuſtitutes, (% 


e Nb Ele E 


72 * 
Ned B 2 — O- 
= 2 the. . f Judge 


Sudden Mot * ar _ Yr on 
F Aber, = for Reſolutions; 
which d $00. ee Amongſt the vue 
2 1 f _ A 
keene * this inflitute; 5 10 wotl 
e the Studerds in the Inns of Court 
y, but mareover ta Recaensrend n. 
40185 uf t Engliſh.Lews to Our Tousg 
Nobility au Gentty, aud to de auth in 
Ou UIniverſities, (vat \Excepting-Theſe w 
are ige d 8 but for man 
Rage cn, innitingtbem to it) by fun 
ping her- with 4 Method to Help their 
— 4 and to — — 
of aur * nom of le 8 
and of more Uſe in Publick and Private Bl 
4 ſuſſicient 
Knowledge may be Aim E Them at lei. 
fur Hours, 5 Exerciſes| 
o Hier. They may H ave enough, to. ſerve} 
their Turns, if They learn only to Under-| 


fre 


| 


The PREFACE. 
wm, and the Terms, the Definitions and Divi- 
wht Mons, with ſome Common Caſes, and the 


di- off uſeful Acts of Parliament. 1 
rorteſcue was of Opinion that 4 fi 
ght be feed 


EK -owledge for His 
within the c Space 0 6 75 ear, when He Eu- 


il 1775 + Ws A EaSEs 


ds be directed to a moſt Hopeful Prince 
Wo u. ſhining on the Line of Succeſſion to the 
Britiſh Monarchy ? — ** namqʒ; In- Rrieſcur de 
Ngenii T UI Perſpi citabem, quo Au after Loudibus Le 
Pronuntio, Quod in — illis (Licet gg. gare. 
Earum Peritia, Qualis Judicibus neceſſaria 
eſt, vix Viginti Agnorum Lucubrationi- 
5 bus Acqui lier) TUMDaritarh Principi 
Congruam in AN NO UNO ſufficienter 
Inanciſceris ; nec Interim Militarem Diſci- 
| Quam tam Ardenter Anhelas) 


WJ negliges ; YT I — loco, etiam 
1 As illo, TU-AÞP Perfrueris. 
601 0 
. T. w. 
Hardwick; Bucks. | 
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INTRODUCTION. 
Of England and of its Las. 


* 19 990 
737 


I. HAT part of Great Britain call'd Of Englandy 
England (being the Subject of our 4 


Engliſh Laws) comprehends England, 2 A 
Wales, and part of the Sea. (a) The Princi- (3) 4 Inſt. I 
pality of Wales was incorporated and united 240. : 
to the Kingdom of England, by the 27 H. 8. C 


* 26. [See of the Courts of the Principality 

of Wales, Book 4. chap. 2.] The main (b) Sea, (b); Rep, 

beneath the Low- water Mark and round Eng- 100 

lind, is Part of England; for: there the Ad- 1 Inſt 262: 

miral hath Juriſdiction. [See of the Admiral- (cy 1 Lat. 

5j. Court, Book! 4. cap. 1. ond e e 5 ' 
2 __ 


+ bs * IV,” 
* 


© ; 


(d) 4 Inft. 
286. 287. 


(ce) 1 Inft. 
141. b. 
2 Inſt, 2. 


4 Inſt. 351. 
Kc. 


(f) 1 Inft. 
94. 4. 


have Parliaments of their own ; but their Sta 


in England. 


The Introduction. 

Scotland was united by 5 Anne, cap. f. 
but hath different Laws and Cuſtoms. 

The Iſſe of Aan is no part of England, but 
a diſtinct Territory of it ſelf, and out of the 
Power of our Chancery, or of Original Writs 
which iſſue out of Chancery; and hath been 

ranted under the Great Seal to divers Sub- 
jects, and their Heirs. No Act of Parliament 
extends to it, unleſs it is eſpecially named. 
It hath peculiar Laws and Cuſtoms. 

Neither are the Iſles of (d) Ferſey and Guern- 
ſey bound by our Acts of Parliament, except 
they are ſpecially named; neither do our Ori. 
ginal Writs run into theſe Iſlands. Yet the. 
King's Commiſſion under the Great Seal run} 
there to redreſs any Injuries or Wrongs, as iti 
does in the Iſle of Man: But the Commiſſionen 
muſt judge according to the Laws and Cuſtom 
of theſe Iſles. Other Writs too, that are not 
Originals, may be executed there. 4 

(e) Freland is ſtill a diſtin Kingdom; tho 
by Poyning's Law, 10 H. 7. cap. 4 All Sta4 
tutes male in England before that Time, ar 
of Force in Ireland; and by ſpecial Word 
our Statutes ſtill may bind them: Yet the 


tutes are to be affirmed by the King and hi 
Council, [See 3 and 4. Ph. & M. chap. 45, 
They have the ſame Courts of Juſtice, an :. 
the ſame Laws (for the moſt part) as we hay | 


England is divided into an Eccleſiaſtical an 
Temporal State. | a C 
1. The (f) Eccleſaſt ical State is divided i 
to two Archbiſhopricks, or Provinces, (viz Hexe 
Canterbury and York : Each Archbiſhop h. ver) 
within his Province Suffragan Biſhops of eve [ Se; 
ry Dioceſs. The Archbiſhop of as and 
| a 
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ath under him twenty-one Biſhops, ſeven- 
een of ancient Foundation, and four more 
ounded by King Hen. 8. out of the Ruins of 
uiſſolved Monaſteries (viz ) Glouceſter, Briſtol, 
Peterborough and Oxford. The Archbiſhop of 
rk hath under him within his Province four 
uffragans, ( viz.) The Biſhop of the County 
alatine of Cheſter, the Biſhop of the County 


1 palatine of Durham, the Biſhop of Carliſle, and 
he Biſhop of the Ifle of Man. | 

w_ Every Province is divided into Dioceſſes, 

J% very Dioceſs into Archdeaconries, every 

en \rchdeaconry into Deaneries, and every 


WDeanery into Pariſhes; but there are ſome 
laces that are Extraparochial. A Province is 
he Juriſdiction of an Archbiſhop ; a Dioceſs 
nc: the Circuit of every Biſhop's Juriſdiction 
in Archdeaconry of an Archdeacon ; a Pariſh 
df a Parſon, or Vicar; for a Pariſh is the 
WCircuit of Ground in which the People that 
delong to one Church do inhabit. 
2. The Temporal State is divided into ſeve- 
al Counties; every County into Hundreds, 
very Hundred into Towns and Villages. 


the) 1. A (g County (Comitatus 4 Comitando, (g) 1 Inſt. 
Som accompanying together, particularly at 30. a. 10g. 
| he Afſizes and Seffions held for the County) or b. 168. a- 
- 48 bire, is a certain Circuit, or Part of the 4 loft, 406. 


"MK ingdom, governed by an Yearly Officer, 
alled Sheriff, or Shire- Reeve, under the King; 
for a County cannot be without a Sheriff. 
The King, by his Letters Patents, may make 
a County with its two Courts, the ern and 
he County Court; and that no Part ſhould be 
vi-cxempt from the Authority of che Sheriff, e- 


very parcel of Land does lie in ſome County. 
* [See of the Sheriff, poſt, cap. 7. and of the Torn 
* and County Courts, Book 4. chap. 1. ] Every 


B 2 County 
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| County is, as it were, an entire Body by it 
ſelf; ſo that regularly an Enqueſt, or Jury, 
all not take notice of any Thing done in a- 
nother County. (See where Actions may be 
| brought, Book 4. chap. 4. and of Indittments. chap. 
5.] There are four called Counties-Palatine, 
(viz.) Lancaſter, Cheſter, Durham and Eh. 
Some Cities are Counties Corporate; of theſe 
the famous City of London is one, as alſo York, 
Cheſter, Canterbury, Norwich, Worceſter, King- 
| ſton upon Hull, &c. 
ch) 1 Inſt. 2. (h) Hundreds were ſo called becauſe 
168. a. there was a Juriſdiction over Ten Tithings, or 
2 Inft. 71. an Hundred Families dwelling in ſome neigh: 
50 +©3* bouring Towns. [ See of a Town poſt.] The Peo- 
e. ple that live in a Hundred, are called Hundre. 
dors; and theſe Hundreds continue to this Day 
to ſome Purpoſes; but their Jutiſdiction 1; 
transferred to the County-Court, ſome feu 
excepred, which were annexed to the Crown, 
and granted to ſome Great Men in Fee, and fo 
remain in the Nature of a Franchiſe, and have 
Return of Writs,” and wherein the Sheriff 
cannot meddle by his ordinary Authority. 
In ſome Counties Hundreds are called 
- Ridings, Rapes, or Wapentakes. | 
There is a Chief Conſtable and a Bailiff of 
every Hundred, to execute the Orders of the 
Sheriff, Juſtices, Cc. [See of Sheriff, poſt 
cap. 7-4 - © | 
By the 2 Ed. 3. cap. 12. 14 Ed. 3, cap. 9 
| Hundreds which be ſeparated from the Counties, ar 
-joyned to them again, and are to be in the Sherif| 
4 2 * cop Hands. | 


3 AY 4 To „(i) Except ſuch as then were of Eſtate in 


267. © Pee: All Grants made of the Bailiwicks 0! 
+ Ventr-41%Hyndfeds ſince that Statute, are void. Suc 
| ate occaſions of: Delays and ' Hinderances o 

12 2 5 * 4 Juſtice 
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Tuſtice, when the Execution of Proceſs is ta- 


it en from the Sheriff. [See the Caſe ' of Sir OY". 
ry, MMR obert Atkins. v H. Clare. 1. Ventr. 399, &c.] 
1 a- 3. (kx) A Town (Villa_or Vicus] was a Pre- (x) Finch 
be Wine antiently containing ten Families, up- 80. 
ap. Wn which account they ate ſometimes called 
ine, WW7ithings: Upland Towns, which are not ru 
Ely. Ned and governed as Boroughs, are hut Towns - + »- 
ele hough they are encloſed with Walls. | 
ork, (1) It cannot be a, Town in Law unleſs it Ch 1 rg. 


ath, or had a Church, Celebration of Di- 115. b. 
ine Service, Sacraments and Burials If a 

own is decay'd ſo that it hath no Houſes 

efe, yet it is a Town in Law. There ought 

o be in every Town a Petty Conſtable, or 


ithingman, or both. Pee of a Conſtable, 
dre- oft, cap. 7.] #439 | 
Jay Several of theſe Towns have Hamlets, as 
1 Where may be ſeveral Hamlets in a Pariſh ; . 


and ſome particular Places may be out of a 
own or Hamlet, as out of a Pariſh, though 
not out of the County. [See what Ciyftoms 
ay be alledged in Towns, Poſt of Cuſtoms. © 
Under the Name of a Town, or Village, 
Boroughs and Cities are contain'd, for every 
Borough or City is a Town, though every 
Town is not a Borough or City. 

(m) A Borough is ſo called becauſe it ſend- (m) Lit. 263. 
th up Burgeſſes to Parliament: And this makes 1 Inft. 108. b. 
the difference betwixt a Village or Town, 109. a. 115. b. 
and a Borough. Some Boroughs are Cor- 
porate and ſome not Corporate. If a Bo- 
rough is decay d it ſnall ſend Burgeſſes to Par- 
liament, as Old Sarum, &c. do. 8 
In old Time, the Towns that are now cal- 


- led Cities, or Cities and Counties, were Bo- 5 

5 Ol oughs, 5 

uc 10 5 3 (n) * AS 7 398 
S Ol . n 
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fn) 1 laſt. (n) A City is a Corporate Borough that 
109. b. hath had, or at preſent hath, a Biſhop ; for if! 
the Biſhoprick is diſſolved, yet the City re- 
maineth. To have Suburbs proveth it to be 2 
City. Some Cities are alſo Counties, as before. 
mention'd. [See of Corporations chap. 8. poſt.) 
Ot the Laws II. As Law in General is an Art directing 
of Englopd, to the knowledge of Juſtice, and to the well 
ordering of Civil Society; ſo the Law off 
England in particular, is an Art to know what 
is Juſtice in England, and to preſerve Order in 
that Kingdom: And this Law is raiſed ppon 
ſix principal Foundations. 
(o) Dr. and 1. Upon the Law of (o) Nature, though 
Stud. we ſeldom make uſe of the Terms The Law of 
Dial. 1. cap. 1 Nature: But we ſay, that ſuch a Thing is Rea. 
ſonable, or Unreaſonable, or againſt the Lay 
of Reaſon. 
(p) Idem. 2, Upon the (p) Revealed Law of God: 
cap. 6. Hence it is that our Law puniſhes Blaſphe- 
mies, Perjuries, &c. and receives the Canon 
of the Church duly made, and ſuppoſeth 
a Spiritual Juriſdiction and Authority in the 


Church. 
(d) Ilem. 3. The third Ground are ſeveral (q) Ge- 
cep. 7. neral Cuſtoms; theſe Cuſtoms are properly cal - 


led the Common Law : Wherefore, when we 

(r) 1 Inſt, ſay (r) It is ſo by Common Law, it is as much 
142. 2 as ry lay, By Common Right, or of Common 

__ Juſtice. | | 

Indeed it is many times very difficult to 

know what Caſes are grounded upon the Law 

of Reaſon, and what upon the Cyſtcm of the 
Kingdom; yet we muſt endeavour to under- 

1 this, to know the perfect Reaſon of the 

aw. 
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Rules concerning Law. 


(s) The Common Law is the Abfolute Per- (5) 1 tag. 
fetion of Reaſon: For nothing that is con 56. b. 319. b 


f.] Wt ccary to Reaſon is confonant to Law. 2 Inſt. 179. 

ting t) Common Law is Common Right. (t) 1 Ioft. 

vel (u) The Law is the Subject's beſt Birth- 142. a. 

of MW Right. (u) alnſt. 

hat (w) The Law reſpects the Order of Na- Hap ** 

r in ture. ä ; 

pon (x) The Law forces no one to that which 8 138. 1 
is 2 Po _ | 8 79. — 92. * 

18h y e Law provides a Remedy for every 197-9.319. 

* Wrong. (But ſee 1 Int. 199. 6. a * (y) 5 5 

ea. (2) Things of Neceſſity are to be except- j J ja. 

aw <d out of a general Law. 3 

(a) The Ignorance of Law cannot excuſe. () 1 laſt. 

d : (b) The Act of Law never doth wrong. Js. b. 173. b. 

be. Where the Conſtruction of any Act is left (b) b _ 1 

n to the Law, the Law will never conſtrue it & b. 8 — 

eth to work a Wrong | 

the (c) But it is better to ſuffer a Miſchief (c) 1 Inſt. 
(peculiar to one) than a General Inconveni- 97: b. 152. 

Bo. ence. 258. b. 

al — 855 

we 

ch (s) Lex eft ſumma Ratio, 1 Inft. 319. b. 

* Lex ſemper intendit quod convenit Ration, 1 Inſt. 78. b. 


Nihil quod eſt Inconveniens eft Licitum. I Inſt, 97. b. 
(x) Impotentia Excuſat legem. 1 Rep. 96. 10 Rep. 
to 139. 1 Inſt. 258. a. 


1W Lex non cogit ad Impoſſibilis, 1 Inſt. 92. a. 
he Ley neminem cogit ad wana ſeu inutilis. 1 Inſt. 197. b. 
ar 319. b. 


(a) Ignorantia Legis neminem excuſat, 1 Rep. 177. 2 
i Rep. 3. 6 Rep. 54. 

(b) Conſtructio & Aus Legis nulli facit Injariam. 
1 Inſt. 148. a. 183. a & b. 2 Inſt. 287. 


B 4 (d) The 


\ \S 1 d) The Agreement of Parties cannot make 
1 a 1 good which the Law makes void. 
8 . ub, (e) When the Law giveth any thing, it 
n gives by Implication what is necellary for 


hy | taking and enjoying the ſame. 

1 (H What is annexed to any thing by Law, 
is as ſtrong as if it were put in Writing. 
eg) Judges ought not to change the Law, 
N always hath been uſed. 

(h) No Law can be abrogated. but by A& 
of Parliament. 

4. Certain (i) Principles and Maxim, are 
B Seud. another Foundation. Such Maxims are not 
6 chup, only holden for Law, but all other Caſes 
and 9. that may be applied to them, are to be 

11. a, taken for grante A whereſore it is dangerous 
„ to (k) alter any of theſe Maxims or Grounds 
82 che an. of Law; they are of the ſame Strength as 
Nn Ads of Parliament when once the Judges 
hape determined what is a Maxim; for this 
daoes not belong to a Jury. But if you pleaſe 
2 ; vou may comprehend Maxims under General 
: Il FE 77 Cuſtoms, and take them for part of the Com- 
| | '8 won Law. 

2. — 5, (D Particular Cuſtoms are a fifth Ground 
Dial. 1. of our Law: Theſe may be uſed in ſeveral 
10. Counties, Towns, Cities, Manors and Lord- 


„ ., 5 2 mm 5 © mw 


_W * 3 


N 
| 5 <P ſhips. Cuſtom is a Law not Ates eltabliſh- 
_— FI ( 
da) Conventio Privatorum non « port publics Jari ders 
|. "ZW gore: 1 Inſt. 166. 4. 
1! 58 8 = FW Modus et Con uentio vintunt Legem, 1 Inſt. 41 b. 166. a. 
| * Y foe. IX; 4 (hi Quanar Lex aliquid alicai — conctaere videtur 


R Res ipſa oe nen pf. 1 Loft. 56. a. 2 Inſt. 
SY, * 2 e 111. 0, 
15 If "Ucigue ſorter potentior of Diſpoſti Legis 7m 
| 2 „ 0 eee, now probantur. *. 
1 5 | Fant ns 28 * eſt 6 patent, 1 1. 


. 
» "- 1 * 
' + 4 %. > _ © 3.4 = 
r "I 1 >» 4 * ; 
l l -- gr. 1 p " * ; 
— * 4 a 


3 7 he dg IS "Fs 5 4 
1 by long Uſe and Conſent. Patiala Gs - "x 
toms are always to be taken for Law, tho' 
ey are always againſt the Genera! Cuſtoms 
f the Kingdom, and the Maxims of the Law: 
et a Jury ſhall try whether there is a Parti- 
ular Cuſtom or no, and not the Judges; ex- 
ept the Cuſtom in Debate is of Record in 
e ſame Court. 
There is a Cuſtom i in the County of Kent 
＋* (m) Gavelkind, (Gave all king That (m) r Inſt. 
| the Sons ſhall inherit as Siſters at the Com- 149: © and by 
on Law. [But fee the 31 H. 8. cap. 5 and 
e of an Eſtate in Coparcenary, Book 2. chap. 1.] 
nd there is a particular Cuſtom in ſome an- | 
ent. Boroughs (called (n) Burgh-Engliſh, or ( (05 Fry 4 
orough Engliſh, becauſe this Cuſtom was 110. b. L 
in England) where the youngeſt Son ſhall + 1 , +. \ 


ake 


for 


1, 25 herit ER the Eldeſt. Gavelkjnd and Bo- 5 
iges eb Engliſh (o) differ from all other Cuſtoms, (o) 1 Inſt; 
this Nalmuch as the Law takes notice of them “s. 

eaſe When generally alledged; whereas other Cu- 


9 4040 


oms muſt be particularly pleaded. In Lon- « 1 
» there are many particular Cuſtoms rela- 
g to 857 Apprentices, Orphans, Refor- 


und Nation of lanners, Actions and Pleas, c. 
eral Id all againſt che general Cuſtom of the 
Ad- WMingdom. [See the 8th Rep. 126, &c. and thoſe 
lin- bor who have wrote on this Subject. In = 


(p) Town a Cuſtom to deviſe Lands in C. (p) 1 afl 

ind, or Boxough-Engliſh, cannot be alledg- 33. b. 116. b. 
for theſe are Cuſtoms -proper- to Cities, | 

droughs and Manors. But a Town may 


hurch, or to make By-Laws : But as to By- Rd 
aws, theſe Differences muſt be obſerved. 

habitants of a (q) Town, without any Cu- (4) 5 Rep: 4 
dm, may. make By-Laws for the Reparation : 
rech Highway, or any thing which 


— 
- ” 
” bi — * 
w_ * 9 
* 
1 
* 
- 


ledge a Cuſtom to have a Way to their: 


IO 


the Leſſer, if that is not a Cuſtom too: For 


(c) 4 Inft. 
113. b. 

(s) 1 Inſt. 81. 
b. 113. a. 


(t) 1 Inſt. 


115. 2, 


(u) 2 Inſt. 21. 


(w) 1 Inft. 
TIS. à. 


take it away. And a Cuſtom may be alledgll 


(x) 1 Inft. 
113. b 


(y) 1 Inft. 
155. 2. 


4 laft. 75. 


Law. 
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is for the general Good of the Publick ; for 
they are as it were incorporated by the Com. 
mon Law for ſome Neceſſities; and in ſuch 
Caſes, the greater part of the Inhabitant 
fhall bind che reſt without any Cuſtom. But 
if the By-Law is for their own private Profit 
as for the well ordering of the Common, &. 
there, without Cuſtom, they cannot mak: 
By-Laws ; yet the greater Part ſhall not bind 


here every Act muſt be warranted by Cuſtom 

To particular Cuſtoms to Things are inſe 
pony incident, (r) Uſage and Time. Uſage mul 

Long, Continual and Peaceable. (s) Non-uſag 
is a great Preſumption that the Law will ng 
bear it. But an Act of Parliament cannot h 
antiquated by Non-uſer. For no Cuſtom c- 
take away the Force of an (t) Act of Parli 
ment, (u) unleſs the Cuſtom is faved by 
nother Act; becaufe the Cuſtom cannot 
beyond Memory, if there is a Record to th 
contrary ; for Knowledge is as well by (v 
Proof, as by one's own proper Knowledg: 
Neither does an Act of Parliament always tak 
away a Cuſtom. An Affirmative Act does nt 


againſt a Negative Statute, which is made 

Affirmance of the Common Law. | 

* x) Time muſt be beyond the Memory Min 
an. 


Rules concernin g Cuſtoms. 


Uſage and Antient Cuſtom maketh 


— 2 


(y) Conſuetude eſt alters Lex. 4. Rep. 21. 
Optimus Interpres Legum Conſuetude, 2 Inſt. 18. : 


4 Cuſto 


for 
om. 
uch 
antz 
But 
Ofit, 
6, 
1ake 
bind 
For 
tom, 
inſe 


7 he Introduction. 11 


Cuſtoms muſt be (z) reaſonable, and ac- (2) 1 Inſt. 
ording to Juſtice, elſe void. ¶ See of Copybold 52. 8. 140. b. 
uſtoms, Book 2. chap. 1. : Cho, Cas, 

But the Reaſon of every Cuſtom cannot pleat Copyh. 
be aflign'd. | 355 An. 

Cuſtoms ought to be upon good Confide- | 

ration. 

Cuſtoms ought to be compulſary, not lefe 
o the Liberty of every one to uſe them 

Dr not. 

Cuſtoms ought to be certain. | 
Cuſtoms.ought to be beneficial to him that 

alledgeth the Cuſtom. 

If the Cuſtom is beneficial to (a) one, and (a) Dav. 1. 
njurious to a Multitude, it is void. Taniſtry 32. 
Things cannot be challenged by Cuſtom Þ _ 
hat are to be gained by Matter of (b) Re- (b) Coke's 
ord. [See of Franchiſes. Book 2. ch. 2]  Compl. Co- 

Cuſtoms are to be taken ſtrictly, though PY® Seft 33. 
ot literally, hecauſe they tend to the Dero- 1 

zation of the Common Law, 

1 cannot extend to Things newly cre- 

ited, 
| Cuſtoms ought to be conſtrued according 
o vulgar Apprehenſion. 


It cannot exalt it ſelf upon the King's (c) (e) Dov. 1. 


re rogative. Yet Ty 33. 
Cuſtom may (d) ſupport that which the p. Toft. 19. 
king's Grant cannot ſupport. (a)sRep 125. 


* —— 


* 


(2) Malus uſus abolendus eſt. 4 Inſt. 274. 
nom eſt Conſuetudini rationabili, tanguam Legi. 
cp. 38. | | 
Conſuetudo ex cauſa rationbili uſitata privat Communem 
gem. Lit, 37. | ; 

Conſuetudo wingit Legem, 4 Rep. 21. 


A 


* 7 he Introduftion. 

= 5 a 22 A Cuſtom meetly in (e) the Negative i 
"1 BF 565- good. 

2 you n Abr. © A Cuſtom againſt (f ) a Cuſtom. Cannot 

h. 9 Rep 58, ſtand Logo: | | 


e ſt. 
11. ö (s) Preſeription is - different from Cuſtom 
E 5. 1 laſt. . [See of Preſcription. Book 2. Chap. 3.1 
{5M 6, (h) Tolls, axes, Cc. are ſometimes called 
0 Ko N =. Ciftoms. 

6. Statutes, or Acł of Parliament, are a Sixth 
2”. -— * Ground or Foundation of our Laws. Theſe 


bare made by the King, Lords Spiritual and 1 
1 | 5 Temporal, and the Commons in Parliament: *1 
| 5 2 Inſt. which before the Invention of Printing wete 
WE. . (i) proclaimed by the Sheriff in every County, we 
| = or J,4 _ aft. by. Virtue of the King's Writ, ' (k) Several — 
{ 2 + the. ih Reps * Statutes are penned like Charters or Letten 
WE A Rep. The Patents in the King's Name only ; yet they 1 
i Piiace sCaſe, were made by lawful Authority. The ſevera 25 
| 28 F ways of drawing up Ad, of Parliament api ©” 
_ pear in the Prince's Caſe in the eighth Ref?" 
een. N 
1 po 
* concerning Statutes or Acts of 1 n 
| 1 It 
1 \ lament. | 
ee "Tt 
5 Rep. 76. To an Act of Parliament (I) every Mar : 
1 3 Fo 3 Inſt. 333.2. in Judgment of Law is Party. 1 8 
13 {m) -4 Inſt, Acts of Parliament relate to the (m) firl 

5 . 7. Day of the Seſſion of Parliament in which 

98 they were made, if it is not otherwiſe pro- 

vided by the' Act. 


to) 4 Rep. The Judges  olight to take Notice of Statuts 

. which concern .thg {n) King. . 

Re. (2) 4 Sep. The Judges will, take Notice of, General, ot 

5 = 11 (o) Publick Acts, tho! they are not pleaded; 
5 465. but not of particular or private Acts without 

be Pleading. [See which are General and which 
Particular Statutes, 4 Rep. 76. Thi 


7] be — 5 * 


The (p) Expoſition of Acts of Parliament 92 Dr. and 2 3 
elongs to the Judges of the Common Law, Stud. Dial. 2. 


Who! they concern Things of a un Na. cap IR, 5280 2 
ures 4,618. 9339 
* The (q) Title of the Act is no part of the Sy 11 Rep 44 
Act. 33. 9 


The (r) Preamble or Rehearſal of a Sta- („) 1 Inft. rr. 
ute is to be taken for Truth; therefore good W 
Arguments and Proofs may be drawn: from 

he Preamble or Rehearſal. 

The Words of an Act of Parliament muſt 

de taken in a (s) lawful Senſe. 7 0 IInſt. 381. 
A Sentence, (t) which begins and ends with b 

pecifying Perſons and Things of an inferior (*) (t) 2 Rep. 


| 4 
N Rank ought not to be extended by General Wards * 46. 3 
end o choſe that are Superior; As by theſe genera! 3 
a ords, .( viz.) And no other Perſon or Act 8 


bafſoever, &-ce ſhall not include ſuperior | I 
Derſons or Things that were not particularly &*t 
xpreſled. 8 5 2 
Statutes muſt be interpreted by reaſonable - i 
onſtruction, according to the (u) Meaning (a) u) Noy's' 
df che Legiſlators. ix. 18. 1 
It is natural to conſtrue (w) one part of a 1755 7 laſt. 


dtatute by another. k: EE Ia 1 
lau They may be conſtrued according to (x) 186. or” 
quity z for Law-makers cannot comprehend (x)1 Iaſt. 24. 
' ll Caſes. : PISS 1 b. 76. a. N 
ck 1245 
ot 365. b. 2 Inſt. 
10. 10s, 107. 


2 — — 
- 


I ; 
(u) contemporanea Expoſitio in wo of fortifims, 2 Inſt. | = 
to It, 136, 139, 181. 23 3g 
(w) Ex nene, & 22 ft eptims Ih. 


& erpretatio 2 Inſt. 317. Si NY 2 2 
AK sælati, fit ad * ME wi impediatur [ Me 5 
OUT entia. 2 Rep: 2 


(x) Ubi Lex * J ſpecial, & Ratio 40 generalir N 2 A 
ter * accipienda, 2 Inſt. 3 ._- 


The Introduction. 
(y) 1 Inſt. A (y) Penal Statute may be conſtrued ac: 
FJ. b. 268. b. cording to Equity; for what is out of the 
2 b. 365. Miſchief is out of the Meaning of a Law, tho 
3 Rep. 7. it is within the Letter. Bur, | | 
11 Rep. 3. Caſes within the ſame Miſchief muſt be 
taken within the ſame Remedy. 
The Conſtruction of a Statute muſt be in 
(z) 1 Inſt, (z) Suppreſſion of the Miſchief, and in Ad. 
11. b. 42. 4. yancement of the Remedy. | 
360. a+ 381.d. It muſt be conſtrued that no innocent Man 
| may by a literal Conſtruction receive Da 
| mage. 

(a) 3 Rep. Statutes made to prevent and ſuppreſs (i 
$2. Fraud, ought to have a favourable Interpre 
5 Rep. 60. tation. | 
(2) 8 Rep. Acts of Parliament that are againſt (a) Rez 
118,128, 129. ſon, or impoſſible to be performed, ſhall t 

judged void. 
The fureſt Conſtruction is by the Reaſor 
(b) r Inſt. of the (b) Common Law. 
272, b. The Reaſon of the Law is the (c) Life d 
F. 4 * Inſt. ne Law. | 
(a) 3 3 (d) General Words will not always be a 
5. lowed to transfer a Right. 
le) 2 Inſt. 1. (e) Cuſtom is a good Interpreter of a Law 
(f — Rep. Common Law muſt (f) give place to: 
62, 63. p. Statute where they thwart. 
* Old Statutes muſt give place to new when 


— —— 


— — 


(y) Nui beret in Litera, hæret in Cortice. 1 Inſt. 54. 

Apices Juris non ſunt Jura. ibid. 191. a. 

Ratio Legis eft Anima Legis, 1 Inſt. 183. b. 191, 
2 Inſt. 689. | 
| Ubi eadem Ratio, idem Jus. 1 Inſt. 10. a. 191. a. 

Diſſmilinm diſſemilis eft Ratio. 1 Inſt. 191, 3. 

Ceſſante Ratione Legis, ceſſat & ipſa Lex, 1 Taſt. 70. 
2 Inſt. 11. 4 Inſt 330. 

® Leges poſteriore: prieres abrogant, 11 Rep. 62, 6 i 
| the 
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hey are contrary : But an Afflirmative Act 
al not repeal a precedent Affirmative Act. 
Acts of Parliament (g) againſt che Power 
f ſubſequent Parliaments bind not. [ Sed () 4 nag gg; 
ide 1 Inſt. 81. a. concerning Magna Charta. 
A (h) Saving, which is repugnant to the 
body of the Act, is void. (h) r Inf. 
When an Act makes any thing good a. 333. 3. 1 Rep. 
rainſt a Perſon in Certain, (i) it ſhall not 47. 
ake away the Right of another, tho there is (i) g Rep, 
o Saving. 138. 
By Repealing of a Repealing Statute, the 
rſt is revived. 
By Reviving an Act Repealed, the Act of 
tepeal is of no Force. 
Theſe are the Foundations and Six 
rounds of the Laws of England: For tho? 
hey are uſually divided into three Parts only, 
viz.) (k) Into Common Law, particular Cu- 
oms, and Statutes or Acts of Parliament; ( 1 Inft. 
et under the Words Common Law, the Law 110. b. 115.bs 
f Nature or Reaſon, the revealed Law ir 
Hf God, the General Cuſtoms of the King- 
lom, and the Principles and Maxim of 
he Law are included. This Diviſion is 
Woſt in Uſe, and moſt conciſe, but it is 
dbſcure. There is another Diviſion of our 
aws more large than eicher ; As into the Pre- 
ogative or Crown Law; the Law and Cuſtom (0) 1 Inſt. rr, 
ff Parliament; the Law of Nature; the Com b. 
non Law; the Statute Law; reaſonable Cuſtoms ; 
he Law of Arms, War and Chivalry ; Eccle- 
ſtical or Canon Law in Courts in certain 
ales; Civil Law in certain Courts and Caſes; 
oreſt Law; the Law of Marque and Repriſal; 
he Law of Merchants ; the Laws and Cuſtoms 
df the Ille of Ferſey, Guernſey, and Ille of _ 
the 
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The Introduction. 
the Law and Privilege of the Stannaries. By 
this large Diviſion too may be reduced t 
the common. Diviſion ; into Common Lay 
particular Cuſtoms and Statutes. All is founde(._ 
on the Law of Nature or Reaſon, and th: 
Revealed Law of God; as all other Law 
ought to be founded, 

Upon theſe Laws, there are many Ca 
ſolemnly adjudged in the higheſt Courts 
Juſtice, which are collected in the Books 
Reports, & c. and have great Weight with th 
Judges in their Debates upon like Caſes. Mz 
ny of theſe Reports are as highly valued ; 
the Reſponſa Prudentum amongſt the Rom: 
to be found in the Digeſt, which. were Authur 
—_— 8 | 

The Object of theſe Laws are 1. The p 
ſons of which England is compoſed. 2. The 
Eſtates. 3. The Crimes and Miſdemeanors t 
may be committed by them, call'd Pleas of t 
Crown. 4. The Courts of Juſtice, or Juriſdictic 
- of Courts, and the Manner of the Proce 
ings therein. * 
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V Perſons in their; Natural i:Copacities: 
Ang therein of | vhetr Life, Sex,” Age, 
Health, Liberty, Reputation. © 


Have ſaid, That the Object of the Laws Of Perſons 
of England are, i. Perſons. A, Effates, in their Na- 
3. Crimes and Miſdeweangiurs,. or Pleat of eint r 
the Crown. 4. The Courts Of quſtice .. 
The Perſons. are to be conſidered in their 
atural, and in their Relative or vil Capa- 
tles. "I"; agq 07 82 19 n v1: 
A Perſon in its Natural Capacity is every 
lan or Woman: In which Capacity the 
aw takes notice of its Life, Sex, Health, Li- 
ty, Good Name or Reputation. 1 
I. Life begins when an Infant ſtirreth in the Life. 


0 


dnception, reckgning thirty Days to the 
; C Month: 


(o) 2 Cro. 
542. &c. 


to an Infant in the Womb is good; ſo is 


Life-time; though there ſhall be no Eſtate limited 


tection of the Law, and all Wrongs againſt 


according to that Sex which is moſt appare! 


An Inflitute of the Book l 


Month : Therefore, if born after ten Months, 
or forty Weeks after the Death of her Hu. 
band, it is not legitimate: Forty Weeks ; 
the Time aſſigned by Law; yet by-defed « 
Nouriſhment,. perhaps an Infant may be bon 
(o) after forty Weeks, and by Accident at the 
end of ſeven Months. [ See of Baſtards chap. 6. 

Infants in wentre ſa mere (in the Mother 
Womb) may be ſuppoſed to be born to man 
Purpoſes. A ſurrender of a Copy hold Eſtat 


Deviſe. [See 12 Car. 2. eb. 24. 
. 4 * ee, 


[By the 10 & 11 *. 3. cap. r6. Poſthumous Child 
are enabled to take Eſtates, as if born in their Fathe 


Truſtees after the Deceaſe of the Father, to preſen 
the contingent Remainder, & | 


As the Life of every Man is under the Pn 


are puniſhed : So the Members of every Sul 
ject are under the Protection of the Kin 
that he may ſerve Him and his Country: 
Therefore, a Rogue for cauſing his Comp 
nion to ſtrike off his Left Hand, thereby 
have a pretence to beg, was indicted ag 
fined, with his Companion. Wen 

There is a Civil Death as well as a Nati Be. 
Death. (q) If a Leaſe is made during Lm 
it may be determined by a Civil Death, WE 
by entring into Religion, &c. But if id 
Leaſe is To Have and to Hold for the Te: 


of one's Natural Life, it is not to be determiji tut 


ed by a Civil Death. . 

II. The Sex is Male or Female, or an HylWnds 
maphrodite, i e, both Male and Female: Mel 
(r) Hermaphrodite ought to be Baptizt 


1 K ; al 
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d doth moſt prevail. (s) Homo includes both (s)  Iaft. 
an and Woman; and a (t) Virgin is in- 45. 

uded under the Name of Mulier. 
See the Statutet concerning Women, whic 
ill be cited again in a proper Place, 3 H. 7. 
ap. 2. 4 & 5. Pb. & Mar. chap. 8. 8 Elix. chap. 
39 Eliz. chap. 9. 21 Fac. 1. chap. 6. 3 & 4 
eu. chap. 9.] | 

HI. (u) Full Age of Male or Female is at Age. 
wenty-one Years. It is not material at what (u) Lit. 104. 
our of the Day one is born, for there muſt 

no Fractions in a Day. (w) Odd Hours (») 1 Inſt. 
Legal Computation are rejected. (x) A 735+ b. 8 
an hath divers Ages to ſeveral Purpoſes; 19 b 1. 
Twelve he ought to take the Oath of Alle- 

ance; at Fourteen he may conſent to Mar- 

ge, chooſe his Guardian, is at Years of 

ſeretion; at Twenty-one may alien his 

nds, Goods and Chattels. A Woman had 

en Ages for ſeveral Purpoſes ; but now the 

w is altered, and ſhe hath but Four: At 

ne years of Age ſhe may have Dower; at 

elve ſhe may conſent to Marriage ; at 

urteen ſhe is at Years of Diſcretion, and 

y chooſe a Guardian ; at One and Twenty © 
> may alienate her Lands, G. | 

Before the Age of Twenty-one, Man or 

dman is call'd an Infant; and before ſuch _ 
ze, any (y) Deed, or other Writing, may be (y) 1 Toft. . 
bided : Matters in Fact, either within Age! 35 4 "AND 
at full Age; but Matters of Record, as! aft. 483 
tutes, Fines, & c. only during Minority. 6. 
But though an Infant cannot alienate any 


nds, Goods or Chattels; yet he may bind | 
e. nſelf to pay for his (2) Neceſſaries, as Meat, (2) 1 Inft. 
ptiu ink, 1 Phyſick, Inſtruction, Gg 17% * 
pareWough if he bind himſelf in a Bond, 


er Writing, with a Penalty, for the Pa 
© 23 ment 


| "T1 F =p | 
Hn Inſtitute: of the Book 1, 
ment of any of theſe Neceſſaries, that Bond] 
ſhall not bind him. Otherwiſe, if the O. 
(a) As Koh, Bligarion, or a Bill, is for the (a) very 
Abt. 729. Sum due. Alſo ſome Acts of Neceſſity ſhal 
1 Crok. 920. bind an Infant ; as if an Infant pre ſents to 
Benefice ;\ for the Law regardeth more the 
Good of che Church: that the Cure be ſerved, 
than the Privilege of Infancy: Nay, the Lay 
© I Laſt? 2. gives him a Capacity to (b) purcbaſe withoulW,, 
a \-Cobiſene of any other, for it is intended for hiſ 
Benefit: et at bis full Age he may either 
agree to ãt and perfect it, or without any Cauly 
alledged waive or diſagree to the ſame; and 
and ſo may his Heirs after him, if he agre 
TY not £0 i after his full Age. 


[ By the 5 Bliz. chap, 5. a Apprentie "Ry * boun 
by his Indenture, notwithſtanding bis Nonage. 8 
I2 Car. Fo chap. 24. Of the N of a . under 4 

By the 7 Ann. chap. 19. Infants ſeiſed or poſleſſed 
Eſtates in Fee, in Truſt or in Mortgage, are Oy 
make eee Fer of duch Eſtates, Oc. 6 


20 


4 


(c) 1 Inft, Is to an infant $ Righs to an Eftate, 00 N 
246. a, 380. aims ſhall not bind him, nor any es ( 
— lack of Diligence, or Negligence, be imputeſ 
to him during his Infancy, except in 
1 Caſes. 
(a). ; Joſt, * — Infant, or Minor, ſhall (d) ſue by procl 
i (his next Friend) or Guardian. | x 
Fall. 361. ee 47. Weſtm. 2. chap. 15.] but 
defend by Guardian. The Courſe ha tan 


399. 
x 


* — ow one of the Officers of the Coun 3. 

to be Prothein Amy, or Guardian, if a GuardigMnte 

hath not been particularly appointed by i e h 

Lo? - Father, Oc. [See the 21 Fac. 1. chap. 1251 4. 
| an Infant joins wich others of full Age, Nepe 


4 zn auter Droit Cor in another's Right 
Executor, ) he * * by Attorne 


91 L 
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(d) In Cramigdl Caſes, the AR of an Infant (d) Dr. & 


ond hall not be imputed to him; no not in Caſe of Stud. Dial. 

; O-WHigh Treaſon, till he is of the Age of Four. 2 cheb. 46. 

very een ; which (as hath. been ſaid) is accounted g oo 247. b, 
ſhall Me Age of Diſcretion. ' a FOE =o wh 


ro: IV. Health is deſtroyed either by che Dif. 5% 
aſes of the Body, or Mind. OED = 
The Law regards Health, or the Diſeaſes 
pf che Body, when it allows of Eſſoins (or Ex- 
„ies, Excuſes) upon the Account of Sicknefs 
nd danger of Travelling, for not anſwering 
real Actions, or for not coming to per- 
Worm Suit in a Court-Baron; or when a 
WV ric is granted (e) De Leproſo amovendo to a (e) F. N. . 
ariſh, to remove a Leper, & c. [See 3 1 Fac. tn 

We. chap. 31. An AG for ordering Perſons infefted , laſt ps F-b, 
vith the Plague.] £2 
But it is of more uſe to conſider the Diſ- 
ales of the Mind. 

He that is Non compos mentis is diſeaſed in 
ind. Non compos ments (for that is the moſt 
re and Legal. Word) is of (f) four forts, (f) 1 Inft, 
r. An Ideot, or Natural Fool, or one of 246. b. 247.8. 
nſound Mind and Memory from his Nativi. * Rep. 124. 
« If he hath ſo much Knowledge that he 
Wan read, or meaſure an Ell of Cloth, or 
dame the Days of the Week, &c.. whereby 
may appear that he hath ſome Light of 


och caſon, then ſuch a one is no Natural Fool. 
[58 2. He that by Sickneſs, Grief, or other Acci- 
ut ent, wholly loſeth his Memory, or Under- 
; halanding. 

Con 3. A Lunatic, that hath ſometimes lucid 
1rdintervals: He is Nen compos mentis fo long as 


4 ie hath not his Underſtanding. 

4. Laſtly, he that by his own vicious Act 
ze, Nepriveth himſelf of his Memory and Under- 
ght Wanding for a Time; as he that is drunk. 


22 41 leſinte ef te Bock 


This kind of Now compos mentis ſhall give m0 
Privilege or Benefit: But what Hurt he dotù i 
his Drunkenneſs ſhall aggravate, though it i; 
too often made matter of Excuſe. 
Now every Deed, Grant, &c. which j; 
K vy . 7 * com = k 
, g) voidable, or may be made void. And ye 
- _ 4, it ſhall never be avoided by himſelf, beca 
4 Rep. 123. When he recovereth his Memory he cannoſ 
know what he did when he was Non compo; 
and becauſe no Man of full Age ſhall be re. 
ceived in any Plea to ſtultify or diſable him 
(h) 1 Inft. ſelf, i. e. in Civil Cafes : (h) For in Crimind 
247. b. Caſes, as Petit Treaſon, Felony, &c. his Ad 
3 Inſt.4. 215. ſhall not be imputed to him. But the (i) 
Tg King may avoid a Deed, or Grant, for th: 
247. a & b. Benefit of the Ideot. (k) All Acts which hi 
(k) 4 Rep. doth concerning his Lands, or his Goods, it 
124. a Court of Record, ſhall bind himſelf, an 
all others claiming under him for ever; b 
reaſon of the Inconveniencies that might fo 
low. But Acts done out of Court, in ſom 
Caſes, ſhall bind only during his Life, hi 
Heir having Liberty to avoid them. In ſony 
Cp his Acts ſhall bind _ and _ Hei 
1 Inſt, 2. b A Non compos mentis may (I) purchaſe Land 
— without Conſent of any other, and he himſel 
cannot wave it; but his Heirs may. 
The King is General Guardian of Iden 
and Lunaticks. 


As to IDEOTS. 
By the Statue De Preregativud Regis, or 17 Ed. 2. 
9. The King ſhall have the Cuſtody of the Lands of 
Jae, or Natural Fool; taking the Profits thereof d 


rit 


(hb) 224g nou facit rewn;, nift Mens, fit res, 1 [6 
247. b. 
— fals farere punitur, ibid. 
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ring his Life, without Waſte, and finding him Neceſſa- 


doth ies: And after the Death of fuch Ideots ſhall render 
| it f ac Lands to the Right Heir. 


This Statute does not refer to an Ideot by 


h ö \ccident, or ſubſequent Infirmity. The King 
15 all have the Cuſtody of the Lands of an 
. Ideot during his Life, becauſe there is no 


Hopes of his Recovery: And therefore he 

may let them to Farm, rendring a Rent. | 
Though the Statute gives only the Cuſtody 

© 1-iof the Lands of an Ideot from his Nativity, 

he King ſhall have the Cuſtody of the Body, 

and of the Goods and Chartells, as well as of 

he Lands ; except the Lands of an Ideot hol- 

den by Copy of Court Roll: (m) For it(ny 4 Rep. 
ould be prejudicial to the Lord of the Ma- 127. 

or, if the King ſhould have the Cuſtody of — 

Lands holden by Copy. | Seck „ 

As to LUNATIC XS. 
[By the 17 Ed. 2. chap. 10. The King ſhall provide 
hat the Lands of Lunaticks, be ſafely kept without 


aſte, and they and their Families maintain'd by the 
Profits: And the Reſidue ſhall be ape for their Uſe, 


ſom ad be delivered unto them when they come to their 
TeinWtghe Mind) 
ue This Statute (which was but a Declaration 


Wot the Common Law) ſays, Alſo the King 
Hall p2ovide, 8c. which ſhews he hath not 

the Cuſtody of the Lands or Body of a Luna- 

tick, as he hath of an Ideot: For they may 
recover their Memories, which an Ideot 1s 

not preſume to do. So that the King is Guar- 

dian of Ideots Lands without Account, and of 
Lunaticks with Account. (n) For if the King (u) 4 Rep. 
provideth one to have the Care and Charge 
of him that is Lanatick; or if one of his ] 
Head taketh upon himſelf the Guardianſhip 


of one that is a Lunatick, he ſhall be account- 
C 4 able 
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o) 1 Inft. 


135. b. 


4 Rep. 124+ 
(p) 1 Inft. 


206. b. 


(q) 9g Rep. 31. Ideot or Lunatick may be (q) examind, 


Liberty. 


590. 


(s) 2 laſt. 


53 


(t) 2 Inft. 


539. 


(r) 2 Toft. 


Aue ofivle Bock ! 


Tdeot of what Age ſoever, (p) any Man — 
0 
being grounded upon Charity. 


able to him as Bailiff, or to his Execiitors or 
Adminifttators. 
(o) When an Ideot doth 


ſue, or defend, he 
muſt ever appear in Perſon: But a Lunaticł at 
full Age may appear by Attorney, and if under 
Age by Guardian. . And if an Heir be an 


make a Tender for him, the Law in this Ca 
Upon a Writ returnable in Chancery, an 


whether Ideot or Lunatick, or no? And if it 
is found he hath Underſtanding, the King! 
Commiſſion is utterly void. * 


[By the 12 fine Seſſ. 2. chap. 23. Lunaticks, or Mad. 
men, may be apprehended by the Warrant of two 
Juſtices, directed to the Conſtables, Ce. and lock'd up 
and chain'd, if their Settlement is in the ſame Pariſh: 
Otherwiſe to be ſent to their laſt legal Settlement ; and 
the Charges ſhall be 


if he hath any ; if none by the Pariſh. ] 


V. Tiberty, ' conſiſts in a Power to do as 
one thinks fit, unleſs reſtrain'd by Force, or 
the Law. Cr) Impriſonment is a Reſtraint of 
a Man's Liberty under the Cuſtody of ano- 


ther. One may be lawfully ' impriſoned by 


the King's Writ, &. or unlawfully. (5) An 


- «nlazyful Impriſonment is not only an unjuſt 


Impriſonment at the firſt, but when one is de- 
tained longer than he ought, though he was 
at firſt lawfully impriſoned. For if a Sheriff, 


or Gaoler detains a Priſoner in Gaol after his 
Acquittal (unleſs it be ſor his Fees, not for 
Neat, Drink, or Lodging) this is an unlaw- 


ful Impriſonment. (t) He that is put into 
the Stocks, or is under an Arreſt, is ſaid to be 


in Priſon. Unlawful Impriſonment is ſome- 
. e times 


paid out of the Madman's Eſtate, 


an 5 ee > 
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or mes called Dureſs of Impriſonmens (from 
Durities) (u) where one is wrongfully impri- (u) 2 Iaſt. 
on'd or detain d, till he ſeals a Bond, Ge. 482. 
zut not where a Man is lawfully impriſon'd 3 _ 97. 
or another Cauſe, and for his Delivery ſeass“ 97 
| Bond, &c. nor where being arreſted at the 
vait of another, and in Priſon on ſuch an Ar- 
eſt, willingly ſeals a Bond to a Stranger. So 
f one is under a juſt. (C Fear of being im- () 1 laſt. 


an priſon'd, beaten, &c. and he ſeals a Bond 162.4. 253 b 
1d, o him that menaces him, it is Dureſs per Mi- 

fit , and in both Caſes he may plead the Du- 

g' e, and avoid the Action. (x) A Son ſhall (x) 1 Roll. 


void the Action by reaſon of the Impriſon- Abr. 687. 
nent of his Father; a Husband by reaſon of 
he Impriſonment of his Wife. So if one's 
zeaſts are. unlawfully impriſoned 'till he ſeal 
Deed, he may avoid the Action. If it be 
nly a Threatning to rake away my Goods, 
ro burn my Houſe, &. this will not make 
We Deed made upon that occaſion to be by 
dureſs, There muſt be ſome Impriſonment, 


) 25 r Beating, or Threatning of Life or Mem- 
or Wer or Impriſonment, and to the End of 
t obtaining the Deed, and thereupon the 
1no- Weed muſt be made. To threaten another 
| by WH kill or maim him if he will not ſeal a Deed 
AnW a third Perſon, and thereupon he do it, 
1jult Nis is void as if it were made to the Party 


 de- {Minſelf. 
was Even lawful Impriſonment is ſo far piried, 
riff, Wat by ſeveral Statutes, as well as by Com- 
his Won Law, Defaults are ſaved on that Ac- 
t for Mount, 
The Law (y) favours Liberty, and the (y) 1 Inſt. 
reedom of a Man from Impriſonment; and 124. b. 
erefore kind Interpretations ſhall be made 2 laſt. 42, 
n its behalf, If a Man is unlawfully im- **'5: 

Fe: TR (Os priſoned 
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1 75 , he may have an Action of Treſpaſ 
or Falſe Impriſonment, and recover Damages; 
„ Inſt. (z) Or he may have the Writ of Habeas Cy. 
„% ps, and upon Return of this Writ by the 
Gaoler, ſetting forth by whom he was com. 
mitted, and for what Cauſe, He ought ito be 
diſcharged if it appears to be againſt Lay, 
See Magna Charta, chap. 29.] But if the Cak 
be doubtful, he may be bailed. If the Impri. 
ſonment appears to be juſt, He ſhall be rs 

manded to the Priſon, or bailed. 
The King cannot ſend any Subject of Ex 
(a) 2 Inft. land, (a) againſt his Will, to ſerve him out off 
47 48. the Kingdom; for that would be Baniſhment: 
2 Roll. Abr. No, he cannot ſend one into Freland, again 
* his Will, to ſerve as his Deputy there. 


— 20 


| [By the 31 Cor. 2. chap. 2. (call'd the Habeas C 
Att, and entituled, 41 A for the better ſecuring the li 
berty of the Subject, and for prevention of Impriſemment 
youd Seas.] A Priſoner may have an Habeas Corpus fro: 

_ any Judge, returnable immediately (unleſs commirtel 
for Treaſon, or Fclony, plainly and ſpecially expreſſa 
in the Warrant, or for other Offences not bailable) ni 
upon Certificate of the Cauſe of his Impriſonment 
may be diſcharged upon Bail, to appear in the King! 
Bench next Term, or the next Aſſiſes or Seſſions, © 
General Gaol-Delivery, or in any other Court when 
the Offence is cognizable. And Perſons commitrte 
for Tre ſon, or Felony, plainly and ſpecially expreſs" 
in the Warrant, upon Prayer in open Court the fir 
Weck of the Term, or Day of the Seſſions of Of 
and Terminer, or Gaol-Delivery, to be brought 
Trial: If not indifted the next Term, or Seſſion an 
after ſuch Commitment, ſhall upon Motion the li 
Day of the Term, or Seſſions, be let out upon Bail 
unleſs it appear upon Oath that the King's Witneſſſ 
could not be ready that Term, or Seſſions: And d 
ſuch Perſons. upon ſuch Prayer, ſhal} not be indictei r 
or tried the ſecond Term after Commitment, they ſhi e. 
be diſcharged. "The lic 

A Subjs& committed for any Crime, ſhall not 

removed into the Cuſtody of any other Officer, uni 
by Writ, Cc. T* 


2 
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This Ad ſhall not extend to any Perſon charged in | 


any Civil Cauſe. See of Habe Corpw, in the Cata- 
* of Writs, Book 4. chap. 4. ; . 


VI. The Reputation alſo of a Perſon is un- Reputation. 
der the Protection of the Law: For Perſons 1 
in their Natural Capacity, abſolutely and 
imply conſidered, have an Intereſt in their 
Good Name: Scandal and Defamation are in- 
jurious to it. But defamatory Words are not 
actionable, otherwiſe than as they are a Da- 
mage to the Eſtate of the Perſon injured: 

he mere Contumely is of little Conſidera- 
tion. A Contumely, or Scandal againſt the 
King, a Peer of the Realm, or a Magiſtrate, is 
ſteemed to be of a heinous Nature. | See of the 
obility, chap. 4. Of Libels, Book 3, chap. 3. 
Of Actions on the.Caſe, Book 4. chap. 4.] 


— — 
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of Perſons in their Relative or Civil Ca- 
pacities: And therein of the King and 
Queen. 


A Perſon in its Relative or Civil Capacity, Of Perſons 
is either the King, or a Subject: A Sub- in their Ci- 
ect is either of the Clergy or Laity, Nobility or — C- 
ommonaliy, and ſome amongſt the Nobility ** 
and Commonalty, are of the Military State. 
ind more particularly, a Perſon in a Civil 

apacity is a Maſter of a Family, Husband or 
Wife, Parent or Child, Anceſtor or Heir, Landlord 
dr Tenant, Guardian or Minor. Afterwards a 
Perſon may be farther conſidered in ſome Pub- 

lick Office, as Sheriff, &c. And laſtly, a Cor- 


poration, 


wat * | | — "A, 1 . $ : : 1 
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4; hone 1 898 4 | OE a: 8005--IIF% £017 } 
poration, or Body Politick, is eſteemed 2 Pe, 
F 


This oY of a Dann 5 a Civil Ca 
pacity, ſhall be given in ſeveral Chapters to 
the End of this fell Book And as a Perſon 
is to be conſidered as Ring or Subject, &c. It 
will be proper to ſpeak firſt of the King, and 
his Conſort the Queen. 3 

The King. I. The King is the Head of the Common. 
wealth, immediately under God, and the on. 
ly (b) Supreme Governor. [See the 24 H 8, 
chap. 12. 25 H. 8. chap. 21. 1 Eliz; ebap. 1. 
1 Fac. 1. chap. I.] By his taking the Imperial 
(e) r Inſt. Crown upon himſelf, all (c) Attainder of hi 
75 b. Petſon is purged, ipſo facto, without any Re. 
(d) Plowd. verſal. He cannot be a Minor, or (d) under 
Age. In him there is no (n) Imperfection 
& b. Negligence, Laches or F oll. 
@) Finch82 It is his Prerogative to make War or Peace 
x Inſt. 41. b. He is the (o) Fountain of all Honour; hs 
= 8 the ſole Power of conferring Honourable Ti 
165. tles, and has the Choice and Nomination off 
(p) Finch 84. all Counſellors and Officers of State. (p) Hel 
4 Inſt. 204. may create Biſhopricks, Deans and.Chapter, 
Univerſities, Colleges, Counties and Coun- b 
ties-Palatine, Cities, Boroughs, Fairs, Ma- 
- kets, Foreſts, Denizens, &c. He can put a 
d. Value to the Coin; (q) for it is either coined 
by his immediate Authority, or Foreign Coin 
1 Inſt, 207, 1 made r here by his e 
„, To make Money, the Law gives the King 
ry * all Mines of Gold and _ or where the 
4 Inſt. 236. Gold and Silver in the Mine is of the greater 
5 Rep. 114. Value, [ſee 1 V. & M. chap. 30. 5 V. & M 
_ * cbap.5.] and Liberty to dig in th: Out-Houſe 

edo another, but not in his Dwelling-Houſel 
He is the Gene al Guardian of all Ideots and 


Lunaticks. [See the 17 Ed. 2, chap. 9 & 70] 
| i 


(b) 4 Inſt. 
342 343+ 


h. 2. Lans England. bs 


e is a (r) Corporaticn; or Body: Politick ; (r)'1 Int. 
nd when the Royal Body Politick of the 43: & b. 


2K „„ — 


| 
Do ing doth, meet wich his Natural Capacity, aft. 186. \ | 
ron r is drown'd in the moſt Worthy. ¶ But ſee | 
„ f 7% Court f the Duteby of Lencafter, . Book 4. = | 
and hap. 2+] He never ( dieth, or in Law it (s) 1 Inſt. | 
5 ſaid, the Demiſe of che King. | 8 b. 


But more particularly, He hath a Preroga- 
ive wich reſpect to Church Affairs, with rel. 
jon to the Parliament, to Property and Suits in 21400 


- ' outts, Grants, Eſcbeats and Forfeitures, (t) (t) r.log. . 
eria lis Preragative ſigniſies the Powers, Prehemi- go. b. 
f hl ences and Privileges which the Law — — 

gebe Crown: Ic is part of the Laws of 

nder | 2 B „Dal 


1. The King's Power in Church Affairs does 


ppear, in chat He is the (u) Supreme Head (a) Doris 
pf the Chutch, and Supreme Ordinary, to 7 


ac 1 
_ hom the laſt Appeal is made, [See 25 H. B. : Taft. uf, 
Ti- bap. 19, 20. 26 H. 8. chap. 1. 35 H8. chop. 3.36. 21 . 
* of Elix. chap. 1, and ſee the Ordination of: Prief , 


md Deacons, ] | His Proclamations: and In- 
unctions for Reformation, Order and Cor 
ection in Matters of Religion, are to be 
obey d. He has Power to call a National or 
Provincial Council; and by his Licence, and 


ine Royal Aſfent, Canons made in Convocation 
Doi oncerning Ecclefiaſtical Affairs, obtain the 
tion Torce of Laws. [See of the Convocation, 
I Book 4. chap. 1.] He can create Biſhopricks, 


Deans and Chapters, as before has been ſaid, 


. ud hath the ſupreme Right of Patronage all 1 7 
dver England, [See of Advowſons, Book 2. = 
1 . | 
ſc; p. 2-] He is the Founder and Patron of all 


he Biſhopricks; none can be choſen Biſhop mn 
Put at his Nomination. (w) The Cuſtody of (w) F. N. B. 


0 
1 ee Temporalties of every Archbiſhop, or Bi- 32, 34. 
op, belongs to the King during the Vacan- 2 Inſt. 15. 


4 cy 
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(x) 1 Inſt. cy of the See; (x) and he may preſent to a void 
85 . = * Advowſon, when the Temporalties are in hi 
1% . Hands. (y) When he founds a Church, Hol 

2 Roll. Abr. pital, or Free Chapel, Donative, it is of 

230. Courſe exempted from the Ordinary, though 

| no particular Exemption is mentioned; and 
the Lord Chancellor viſits the ſame. He may 

(z) 5 Rep. alſo exempt any (z) Eccleſiaſtical Perſon 
awdries from 'the Juriſdiction of the Ordinary, 

Caſe. he _e Hoary” 25 peg wet N. 

Tag, may by rter (a) licenſe any Subject to 

| n found a Church, or Chapel, and that it ſhall 
be Donative, and viſited by the Founder, and 

not by the Ordinary. A Church is not full 

cb) 1 Inft. againſt the King till (b) Induction, though 

- Inſtitution is a good (c) Plenarty againſt a 
(c) a. Rep. Common Perſon. He ſhall have the Tithes of 
Hen. Foreſts and Places Extraparochial; and be: 
2. lk. > 4% cauſe he has the ſupreme Eccleſiaſtical Juri 

diction. He provides a ſufficient Paſtor for 
the Place which is not within any Pariſh. He 
may grant theſe Tithes too by Letters Patents, 

(d)zInſt.141. The King's (d) Palaces, where his Royal 

Perſon refides, are exempt from all Eccleſiaſti 

cal Juriſdiction. H. a 
te) 1. Inſt. 2. It is the King's Prerogative (e) to call, 
of Tag, continue, and diſſolve the Parliament: And 

90. b here, tho an Act paſſeth both Houſes of Par. 

liament, yet it is not a Law before the Roy. 

(g Finch. al Aſſent is obtainꝰd. (g) At Common Law He 

234. may diſpenſe with a Penal Statute, in reſped 

7-Rep. 36. of Time, Place and Perſon, wherein'all His 

2. Rep. 88. Subjects have not an Intereſt, tho the Statute 

3. Inſt. 154. | k |  fays 

4+ Inſt. 135. "74 | 

2. Roll. Abr. | | N 

* g) Diſpenſatio eff Mali prohibiti provide Rela nee 

Diilitate ſeu Neceſſtate penſat a. I Inſt. 99. 1. 
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ays fuch Diſpenſation ſhall be void. (h) He (b) 1. Iaſt. 
ay diſpenſe with a Perſon diſabled. by Act 99. 9 
f Parliament, and make a new Grant with a [7% 3 234 


Ol fante, when any thing is prohibited ;, _ Abr. 


ary to thoſe eſtabliſned by Common or Sta- 
te Law. (o) None may make any Proclama- (o) Crompt. 
Won without the King's Authority, except Jur. 41. b. 
ors or ſuch like Governors of Towns by 
uſtom or Privilege. # 
Fl Concerning the King's Advantages in 
[pet of Property and Suits in his Courts 
e is ſuppoſed to be (p) preſent in all His (p) 1. Inſt. © 
ourts, and on this Account the King cannot 139. b. 
2 non-ſuir, (q) No Action lies againſt Him, (q) 2. Int. 
dr who ſhall command the King? A Petition, 187. 
ſtead of an Action, muſt be made to Him 
Chancery ; but Proceſs ſhall go out againſt 
e King's Grantee to maintain his Title: A- 


gainſt 


x 
/ 


1 . e 4. 
(t) Ut. 148: gainſt the King there can be no (r) Occupa el 
1. Inſt. 41. b. 85 General Na of G) Limication'do 45 
8 = bind Him: He cannot be (t) Joyntenant wid 
74. amy one; for no one can be equal with Hi 
(t Finch. 83. He cannot be Tenait in Common of an et 
| | tire Chattel Perſonal; but ſhall have the whole 
(u) x. Iaſt. There is no Tenant at (v) Sufferance again 
22 1 luft. the King, for it is Tntrufjon. Where the (u 
3o b. Title of the King and a common Perſon co 
1 currs, the Title of the King ſhall be preferr' 
The King may grant particular Protectio 
or take his Debtor into Protection till hi 
(a) 1. Inſt. Debt is paid, (x) for he is to be preferr d b 
ige. &b, fore any Subject, tho His Debt &c. is lat 
131. b. But no Protection ſhall be (y )allow'd againſt th 
. Inſt. .- King [See the 25. Ed. 3. Stat. 3. ch. 19. 1 Rich. 
(2 1 loft. cb. 8. 13 Rich 2. ch. 16. 33 H. 8. ch. 39. and lee 
143. b. of an Executor Book 2 ch. 6. Iz The King ma 
Finch 184. reſerve Rent to a Stranger, ſue in what Co 
he pleaſes, and is not bound to make a De 
mand or Tender, where a Leaſe is made n 
ſerving Rent with a Clauſe of Reent-n 
A Cboſe in Action (or a Thing recoverabk 
by Action) may be aflignd By and To cht 
King, as Debts due, &c. [See 7. Fac, 1. d 
15] No Diſtreſs ee e a) the King 
Poſſeſſion, (a) but he may diſtrain out of hi 
(a) 4. Inſt, Fee in another Land of the ſame Perſon for li 
131. 132. Rent- charge, if the Lands are in actual Poſſeſl 
4. Inſt, 115. on and Manurance of the ſame Tenant, not 
119% . they are in the Hands of an Under-tenant ; yd 
the Grantee of the Tenant hath not this Pri 
vilege. He may alſo take Diſtreſſes in thi 
| High-way or Common: ſtreet. (b) An He 
(b) 1. Inſt. ſhall pay the King's Debt tho' not named in thi 
- 386. a. Bond, Oc. The King is not bound by Sale d 


© lt. Goods in (e) open Market. Goods and Cha 
: Ay | cel 


. 


5 
Kin 


12 nes! 
55 Goods come into the 


* 
CO | el | 
i0 eing ſeized of Land in Fee, and then ali ens 8 


* . " 


; la enced * it ſhall relate fo the Tiche that he (81 Pr. 8 | 
ſt has in De t to the King, But the Sale of $17 2828 
ich eaſe for Years, or other Goods and Chattels, afl 8 
ee ( ſuch Debtor, is good at any Time before , Inft. x3 dee 
mi dgment. [See 29 Car. 2. ch. 3. See allo 33 Finch, G8 15 
Dou. ch. 39. 34 H. ch. 2 13 Eliz, ch. 4. 47 Eliæ oh. 2 Roll Abra 
i De 39. Elz. ch. 7. and the reſt of the Statates con- n 


e nrning Accountants, Receivers and Collectots. 1 
Concerning the King's Sa RD I (Binh. * 
rab he Nach cannot (8) Grant nor. Take any 232.” pp t * 

hing but by Matter of Record; as He can- 2. Iaſt. 497. 
1. dt command but by Matter of Record. (h) 5: Rep. 


Ling ery Grant made by the King upon Surmiſe © Rep. 6. 
of H Suit of the Party, ſhall be taken moſt be- — 1 — 
for H ficially for the King and againſt the Party. (i) 10 Rep. 
{ſelec otherwiſe if the Grant is Ex cert4 ſcientid, 112. 113. 


ſpeciali Grati4 and ex mero Motu. (i Yet 5: Rep. 94 
re too, if the King is deceived, 1 
all not give the Patentee an Advantage. 2. Inft. 99. 3. 
hen the King is deceived, it is to be under. (c) Finck ro; 
dod of a Matter of Law, not of Fact; altho? 4 Rep 35. 
hall never be intended or preſum'd that he * Rep. 28. 
miſconuſane of the Law. (k) When it ap- 1. If 2, 
areth within the Body of the Grant that the 2 Rolls. Abr. 
ng is deceived, the Grant is not good. His 298. 198. 
D | Grant 


-.:  . Grantſhall not be taken to two Intents, thatis 
Ait ſhalt not enure to any other Intent than that 
vhich is preciſely expreſſed in the Grant. But 
„then it may enure to to or three Intents, if 
they are expreſſed. The King's Grant ſhall be 

void if expreſs Mention is not made of che tru 

(1) 1. Inft. value of the Lands ec. in the Petition of thoſe 
J. .. that ſue for Them. [See the 1. H. 4. cb. 6.) (| 
(a) 1. Inſt. Nonage or Minority does not avoid his Gratt, 
12 a The King may grant over a (m) Condition 
and may grant an Eftate in Fee upon Cond; 

tion not to alien, becauſe he may reſerve th 
Pact Ck A bags by ons King, ol 

I to the King, of aReverſion to another, is god 
2 without (n) Atturnment. A Gift to che Kin 


1 


F . Toft. goeth to his Succeſſors; (o) His Succeſſorsb ] 
2. ** ing included under the Name of King [See iir 
go: 22, Hcb8. 39. and See of Pardons, Book, 4. ch. e. 
3: Taft. 6. 5. As to Eſcheats and Forfeitures. u 


Nep. 27. 8 * 
cp] All Lands are holden of the King; for i 
1. f alt. ande were originally derived from the Crow! 
(a)- Finch (<q) All Franchiſes alſo are derived from th 
2324't64 Crown; and therefore Eſcheats and Forfeitun 
2 Init. 47. of Ul Lands L 271 . 5 hin 
1) Y Luft. 3. unleſs granted away. (r) So are all Deodand 
— Treaſure Trove of Gold and Silver, Eſtraſ 
* 475 reck, Waifs, Goods and Chattels of Feloſ lac 
bor Fugitives. And if a Felon hath, Freehe I 
7225 held of an inferior Lord, the King ſhall ha d 
Hh his Year, Day and Waſte of it. [See 17. ar 
2. chap. 26.) He ſhall have all Royal Fiſne ire 
as Whales and Sturgeons. He ſhalf alſo hab! 
) white Swans, not mark'd, which ha ca 
gain d their natural Liberty. All Eſtates d 
Want of Heirs (wherein no one can clade | 
Property) belong to the King, or to tho 
that claim under his Grant, [See of Eſche 
-k 


u) 
p. 


% 


Book 2. chaps 4 Of Franchiſes, Book 3. chap. 2. of 
„ Book 4. chap. 5] M | 

here are many more Prerogatives which - 
riſe wholly from the Reaſon of the Com- 


Law, though they are generally againſt 
Common Law. Bur ſtill the — (t) Finch 85. 
ww and the Crown Law are not two diffe- 
nt Laws; (t) though almoſt in every Caſe (u) 1 Inſt. 
e Law for the King is not Law for the Sub- 19. b. 

. The King hath a Prerogative in all thingy * ff cf 286, 
at are not injurious to the Subject; (u) for . 
e King can do no Wrong: His Prerogatitre 
an never extend ſo far. [See the Statute 
ane r d fs that tldecb de Queen 
II. The Queen is either ſhe that holdeth the The 
rown by 4 of Blood, or elſe ſhe is mar- 
ed to the King: This laſt is called the 
zueen Conſort. She that holdeth by (w) (w) z Iaſt. 
lood is in Conſtruction of Law, and by the 7. 
tute, the ſame with the King; and hath the 
ke Power in all Reſpects. [See 1 Mar. Parl. 
chap. x.] But the Queen Conſort is Infe- 
or tothe King, and is his Subject: Let be- 
iſe ſhe partaketh of ſeveral Prerogatives 
— other Women, I mention her in this 
ace. 2 | 
The King may take an (x) Alien to Wife, (x): 1 toft, 
d ſhe ſhall be endowed notwithſtanding ſhe — „ 


c 


£ 


DC 


7. Hin Alien. (y) By the Common Law, the ; 

Fiſh ite of the King, or Queen Confort, is a = — 

» hanWblick Perſon, exempt from the King, and 4 Rep. 23. bh. 
ha capable of a Gift of Lands from the King, | 

tes d may ſue and be ſued alone (by Præcipe, 

cla by Petition) and may purchale, grant, 


— - ”—_ oO * — 


—_ —C 


u) Nabil alind poteſt Rex, quam qued jure pete. 1 
E. 74. 2 Inſt, 63, 187. 5 
| D 3 and 


2 
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and make Leaſes without the King: She may 
(z) Finch 86. alſo have in her ſelf the Poſſeſſion of (z) Pe. 
1 Roll, Abr. ! Things during her Life; for fhe may 
912 Have an Action in her own Name for them 
But both real and perſonal Eſtate goes to the 
EK King after her Deceaſe, if ſhe does not in he: 
| Life-time diſpoſe of them, or bequeath then 
away by Will, _ | 
(:),x lot. (a) The Queen, and the King's Son, an 
133.4, . ;, not reſtrained by the x H. 4. chap. 6. Concers 
| * — Grants by the King. | 
(o) 1 Ind, © The Queen ſhall Pay no (b) Toll: | 
133. b. If a Tenant of the Queen aliens a part d 
his Tenancy to one, and another part to ans 
ther, the Queen may diſtrain in any one par 
for the whole, as the King may do. 
7 The Queen is not bound by the Statute d 
"1 ; {) Marlebridge; for driving a Diſtreſs into anothe 
* County. 98 41 i , 

No Man may marry the Queen Dowag:i 
(e) 2 Inſt. without the (e) Licenſe of the King, upon pail 
18, to loſe his Lands and Goods. And if {iff 

marry any of the Nobility, or under chal 
Degree; yet ſhe doth not Joſe her Dignity 
but by the Name of Queen may maintain or 
Action. 8 240 
(d)Finch ss. (d) Acts of Parliament concerning Her nee 
4 .- not be pleaded; for the Court muſt take No 
teice of them, becauſe ſhe is a publick Perſof 
2. F {See the 25 Ed. 3. Stat. 7. chap. 2. in H | 

% +4* 9+" + Treaſon, Book 3. chap. 1 
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CHAP. III. 


F Subjects. And therein of the Clergy 
and Laity. Of the Clergy, as Archbiſhops, 
Biſhops, Dean and Chapter, Archdeacons, 
Parſons, Vicars, Curates. 


Perſon may likewiſe be conſidered in Of Subjects, 
A his Relative or Civil Capacity as a 


eign. It is either Perpetual or Temporary. Per- 
Aga el, where one is born a Subject, or hath 
be Right of a Subject by Denization, or Natu- 
WF alization. Desixation (from Donaiſon, Donatio) 
a Right to be a Subject by Letters Patents 
f the King; which does not extend to Iſſue 
dorn before the Denization, to qualify them 
o inherit. Naturalization is a Right of being 
"MW Subje&t,given by Act of Parliament, where- 
Wy one is a Subject to all Intents and Purpo- 
es as much as if he was born ſo. 


But by the 1 Georg. chap. No Aliens are to enjoy 
ny Office of Truſt, &c. 


Temporary, which is an Allegiance due by 
Reaſon of Reſidence in the King's Domi- 
Pions, or becauſe one is made Denizen only 


or Life. 
a D 3 * An 


'Y; 


38 An Inflitute of the Book | 
An Alien can hold no Lands by Deſcent ot 
Purchaſe, or be Tenant by Curteſy, or. ig 


(f) 1 Inft.. Dower. But (f) there is an Alien Enemy and an 


729. b Alien Friend: An Alien Enemy cannot ſo much 


2 Vent 7.25 bring an Action until the Nations are in 


418, &c. Peace: But an Alien Friend ſhall maintalt 
Perſonal Actions. For ſuch an Alien ma 
purchaſe a.Hpuſe for Years, for HabitatinWo 

during his Reſidency, as neceſſary for Com: 

merce *. = A 58 L rages - Bu thi 

31, 32 H. 8. chap. 16.] (g ether his Sovereign 
Pop: in League with our King, in a Plea of f | 
Hen Born, it ſhall be tried by the Record ff 

the Chancery; for every League is of Record 

A Subject cannot be an Enemy, though ii* 

open War againſt the King; for he is to b: 

uled as a Traytor. 


By the 11 & 12 WW 3. chap. 6. All Perſons, being th 
King's natural born Subjects, may inherit as Heirs t 
their Anceſtors, though their Anceſtors were born aut 
of the King's All-giance, and out of his Dominion 
as fully « if ſuch Anceſtors had been natural bc 
Snbjefts, | ; 


By the 7. Anz. chop. 53. Children of all natural be 
Jubjects, though born out of the Allegiance of t 
King, ſhall be declared natural born Subjects. [St 


the 10 n. chop. 5. ] 


Subject: may be divided into Clergy ant 

Laity, Nobility and Commonalty ; and amongl 

the Nobility and Commonalty, we ſhall conf 

fider thoſe of the Military State. Ice 

This is the General Diviſion of Subject ur 

we ſhall be more particular hereafter. 

Of the Cler- I. The Clergy (from Kees, fors) are tho he 
Y. that are choſen to be the Lot and Inheritan ut 
of God, and are ſeparate from the Noiſe an 

Buſtle of the World, that they may have Le 

ſure to ſpend their Time in Heavenly Medit 


tio! 


— «wv 


h 3% Lars of England. 39 
jon and Prayer. The Clergy are called (h) (h) 2 Inft. 
lrks, and are either Regular or Secular. Thoſe 121. 
are ) Regular which live under certain Rules (ij 1 Inti. 
and are of ſome Religious Order, and are 93. b. 94. a. 
illed Men of Religion, or The Religious. Such 97: ©. | 
re all Abbots, Priors, Ge. There were 118 Inſt. 151. 

onaſteries here in England, whereof 27 Ab- 
dots, and 2 Priors, were Lords of Parliament. 

But by the 27 H. 8. chap. 28. 31 H. 8. obap. 


z. 32 H. 8. chap. 24. 37 H. 8. chop. 4. 1 Ed. 6. 


ap. 14. 
All Abbeys, Priories, Monaſteries, and other Reli 
ious Houſes, and alſo all Free Chapels and Chauntries 
zerpetual, were diſſolved, and their Poſſeſſions given 


11 o the Crown, (*) 4 Toft. 


(k) The Secular are thoſe who live not 135. 2 & b. 
under any certain Rules of the Religious 
Orders, as 1 Biſhops, Deans, 
\rchdeacons, Parſons, Vicars, Curates. The 

hurch ought to have all the Privileges of (1) 2 loft. 3. 
dne (I) under Age: And che, Clergy had 
greater Privileges at Common Law than the 

aity, which are confirmed by Magna Charta, 

nd other antient Statutes. But theſe Privi- 
eges are loſt, che Clergy being included un- 
der general Words in later Statutes. So that 


Clergymen are liable to all publick Charg- 


impoſed by AR of Parliament, where they 
Ire not particularly excepted, Indeed they (m) F. N. B. 
re not forced to undergo (m) Temporal Of- 175 
ices, by reaſon of their Lands; to ſerve on 1 Inft. 96. a. 
uries, (n) nor to appear at Turns and Leets, or "gg * 
preſſed to ſerve in the Wars in Perſon, (tho' Vente. tog. 
hey always are obliged by Statutes to contri- (n) 2 Inſt. 4. 


dute to the Charge of a War, and to Muſters 


0 les of — £2 in eufledia Dewini 
. 2 Ink. 3. 
| D 4 of 


2 
— — 


Vn Inſtitute of the Book | 
of the Militia) or perhaps their Bodies an 
not to be taken upon Statutes Merchant ot 
Staple, or a Recognizance in the Nature of! 
Statute Staple (for the Writ to take the Body 

of the Conuſor is Si laicus fir. See Weſtm. 1, 

| chap. 18.) Or perhaps, he that beats a Clergy: 

(e) 2 Taft. man may ſtill be obliged to do (o) Penance 


» a& 
2, & 


2 
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oy 
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1 
606, in the Spiritual Court; [See 13 Ed. 1.] ori J 
2 1 Cr pnbn may not be orteſted in the hurch, 


j 
0 
Wl 
9 
1 
11 
5 


or Church-Yard, while he is attending on Dj. 

vine Service, & . [See the 50 Ed. 3. chap. x, 

1 Rich. 2 chap. 16.] But theſe are all the Pri 

vileges remaining on Civil Accounts. The 

(p) 2 Iaſt. are uſed like other Men in Criminal Caſes, (g 

7. _ except as to burning in the Hand for Felony, 

from. which, upon producing of their Order, 

or the Ordinary's Certificate, they ought vil 

be freed. And though they have had the Pri 

vilege of the Clergy for a Felony, 2 they 

may again have their Clergy, and fo canna 

a Layman. {See the 4 H. 7. chap. 13. 32 H. 

chap. 3. 34 & 35 H. 8. chap. 14. 1 Ed. 6. cba 
12. 5 Anne chap. 6 | | 

In the Clergy there are Archbiſhops, Biſho 

Deans and Chapters, Archdeacons, Parſons, Vicar, 

Curates, and (anciently) there were PariſbClerk 

_ Archbiſhop. 1. An Archbiſhop is the chief of the Clerg 

lin one Province only; and is that Spiritual 

Secular Perſon, who hath Supreme Power ut 

deer the King, within his Province, in all E, 

= cleſiaſtical Cauſes. {For the Manner of bs Cr 

| .- ation ſee the 25 H.8.ch. 20 ] The Archbifho 

(q) raft. of Canterbury is ſtyled (q) Metropolitanus & P 

9% mas totirs Angliæ; and the Archbiſhop of Yi 

is ſtyled, Primas & Metropolitanus Angliæ. The 

are called Archbiſhops in reſpect of the Biſhop 

under them; and MYropolitans, becauſe the) 

were conſecrated at ficſt in the * | 

A | ws | 
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Fh. 3. Lans England. 41 
he Province. . Primate is a Degree betwixt an 
\rchbiſhop and a Patriarch. The Arch- 
biſnop of Canterbury hath the Precedency, and 
before all che Nobilicy, next to thoſe of the 
Royal Blood ; chen the Lord Chancellor, and 
hen the. Archbiſhop of Nr, &c. [See the 
21 H. 8. ch. 10. For placing of the Lords.] 

Both the Archbiſhops have diſtinct Provin- 
es, and each hath within his Province Suffra- 
gan Biſhops of ſeveral Dioceſes with Jucil- 
dition under them: But each Archbiſhop 
ath a Dioceſs too within his Province. [See 
pf Evgland in the Introduction. 

It is the Right of an Archbiſhop to call the 
Biſhops and Clergy of his Province to Con- 
rocation, upon the King's Writ. [See of the 
Court of Convocation, Book 4. ch. 1.] Each 
A rchbiſhop is the Ordinary of the whole Pro- 
ince, to viſit it and to receive Appeals from 
nferior Jurifdictions within his Province: For 


egularly an Archbiſhop has no juriſdiction 
dver the Subjects of the Suffragans, unleſs in 
is Viſitation, or upon Appeals. | But ſee the 
3 H. 8 ch. 9. ] An (r) Ordinary is he that (r) 2 


as Juriſdiction in his own Right, and not by 96 a. 344 2. 
Deputation: And this Name is only applied 2 Iaſt. 398. 
Wo a Biſhop, or any other that hath an Origi- “Ke. 41. 
al Juriſdiction in Cauſes Eccleſiaſtical. But 
n ſome late Statutes, Chancellors, Commiſſe- 
ies, Archdeacons, &c. are ſtyled Ordinaries. 
An Archbiſhop hath a ſtanding Juriſdiction 
ver his Suffragans ; he confirms the Election 
f Biſhops within his Province, and after- 
ards conſecrates them; and hath the per of 
Dignity or Benefice, in the Gift of every 
imnop conſecrated by him, which the Biſnop 
en aſſigns to him by Deed to diſpoſe of 
r che next Vacancy: He may appoint Co- ad- 
* 1 
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42. Ae Inflitute of the Book 
' Jators to a Biſhop that is grown infirm, or dif. 
abled to manage his Charge: He may cenſure; 
and excommunicate, ſuſpend or depo 
them for Cauſe, | x | 
During the Vacancy of any See within hi 
(5) 2 Roll. Province He is (s) Guardian of the Spiritualtig 
Abr. 223. by Preſcription or Compoſition, whereby al 
Epiſcopal Secleſſaltical Rights of the Dioce( 
benny to him for that Time, and all Eccleſ 
aſtical Juriſdiction. But when. an Archiepiſ 
copal See is vacant, the Dean and Chaptet 
of his Dioceſs are Guardians of rhe Spiritual 
ties; that is, the Spiritual. Juriſdiaion of hi 
Province and Dioceſs is committed to then 
[For his Juriſdiction ſee farther Of the Eccliſ 
aſtical Courts, Book 4. ch. 1.] 


By the 21 H. 8. chap. 13. Each Archbiſhop may vi 
tain eight Chaplains. ES 
By the 25 H. 8. chap. 21. The Archbiſhop of ca 
terbury has Power of diſpenſing in any Caſe, where 
Diſpenſations (not contrary to the Law of God) we 
formerly granted by the See of Rome z and may gut 
ſuch Diſpenſations to the King as well as to his Sub 
jeQs;. but if the Caſe is new, the King and hi 
Council are to be conſulted. = 
During the Vacancy of the See of Canterbury, th 
Guardian of the Spiritualties ſhall grant Diſpenſatioul 


Notwithſtanding the negative Clauſe in th 
Act, the King's Authority remains as before al 
Common Law; the Archbiſhop is only ene 
bled by the Statute to have a concurceniie i 
Power with the King. Therefore, if the Dil 
penſation is to be in Matters extraordinary, i 

is Prudence to have it confirmed too unde 
the Broad Seal. 

The Archbiſhop of Canterbury grants thel 
Diſpenſations not only within his own Prof 
vince, but in the Province of York, by Vert 


„ Laws ef England. 43 
ff this Statute, the Statute allowing only to 
he Archbiſhop of Tork, and other Biſhops, to 


Jiſpence as they were wont to do by the 
> mmon Law and Cuſtom of the Realm, 


| hy See of the Faculty Court, Book 4. ch. 1.) 

tis By Vertue of this Statute, the Right of 
/ al onferring Degrees of all kinds, is veſted in 
xcelihe Archbiſhop of Canterbury. 


If an Archbiſhop reſigns, it muſt be made 


epi o the King, as Supreme Ordinary. 

pte As to the Cuſtody of the (t) Temporalties of (t) 2 Inft. 
tua Archbiſhop, during the Vacancy of the See, 15. 

F hie belongs to the King, as in the Caſe of a 

hen acancy of a Biſhoprick, to be mentioned 
cl-Mhereafter. 


2, A Biſbop, ſimply ſo called (for the Pope, Biſhop. 
Patriarch, a Primate and an Archbiſhop is 

Biſhop) is the Archbiſhop's Suffragan, or 

Aſſiſtant under him; for Suffragari ſignifies to 

ep or aſſiſt. [For the Manner and Order of 

Wis Elfion, Confirmation and Conſecration, ſee 

ne 25 E. 8. eb. 20.] | 

= He muſt be full (a) thirty Years of Age. (a) Preface 
bo) All the Biſhopricks in England are of the to the Ordi- 
ing's Foundation, and therefore the Power vic — 
f chooſing them is lodg'd in the Crown; (bj 1 106, 
nd this Power is recognized by the 25 H. 8. 97. a. 134. a. 
eforementioned. But the Biſhopricks in 344- . 
Wl; were founded by the Princes of Wales, 

Id came to the Crown of England by For- 

iture; ſo that now the King is Patron of | 
yl. At this Day the Biſhopricks of (c) Fre- (e) 2 Roll. 
Wd are donative, and not elective. Abr. 342. 
Every Biſhop is an Ordinary. [See of Arch- 
iſhop Ante] | | 
(d) He hath luriſdiction in his Dioceſs at (d) 8 Rep. 
is Confirmation, and therefore the Guardian of 69. 

e Spiritualties ceaſes to act from that Time. 
Upon 


44 


230. 


(a0 1 Inſt. 
334. 2. 


(e) 1 Roll, 
Abr. 880. 


88 I, $82. 


 _ » affical Courts, Book 4. ch. I.] and may vik 
the Clergy and Lalty within his Juriſdiction Df 
F) ro Rep. and the (f) Hoſpitals 


31. 
I Taft 96. 2. [See the 2 H. 5. Stat. 1. ch. 1. 25 H. 8. ch. 21 
4 Abr. 31 H. „. 13. 14 Eliz,, ch. L and fee « 


| Benefices, confirm after Baptiſm, ſuſpend 


T2 
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_ Upon' His (e)  Conſecration, He hay | 
Right to his Temporalties. He cannot ſy 
for them till his Conſecration is certified by 

the Archbiſhop ;_ but the King may grant Het 

Temporalties immediately after Election ane 

Confirmation. 

Hle is Overſeer of the Manners of the Peg. 
le of one Dioceſs, and has great Authoriy 
n the Church: He hath his Conſiſtory Cour 

to hear Eccleſiaſtical Cauſes, [See o Ech 


therein, if they are Sy 
ritual; if Lay, the Patron ſhall viſit then 


Corporations, ch. 8.) When he viſits, he hat 
a Fee called Procurations, in lieu of an Enter 
tainment that was to be procured. He may con. 
ſecrate Churches and Altars, ordain Prieſt 


and Deacons, admit and inſtitute Prieſts int 


and depoſe the offending Clergy, impol 
Purgation and Penance, excommunicate bot! 
Clergy and Laity, diſpence by granting L 
cenſes and Faculties. [See 3 H. 8. ch. 2. Fo 
Phyſicians and Surgeons, 1 Fac. I. ch. 4. 13 
14 Car. 2. ch. 4. 12 Ann. ch. 7. For Schoolms 
ters, &c.] grant Probate of Wills, and Le 
ters of Adminiſtration of Inteſtates Eſtates, &: 
He is regularly the immediate (g) Offic 
to the Higheſt Courts of Record in Cauls 
Eccleſiaſtical : None but the King, out of ht 
Courts of Record, can write to the Biſhq 
to certify Excommunication, General Baſtar 
dy, Mulierty (i. e.) Legitimation, Loyalty 

Lawfulneſs of Matrimony, G. 1 
ve 


l 


as 1 


Pe 
& 


every Biſhop hath his Chancellour (j. e. 
"We cincipal Official) and his Vicar General, E 
a ommiſſion d by him to affiſt in all Matters * 
* nd Cauſes Eccleſiaſtical, within his Dioceſs. 


h) The Offices of the Principal Official, and (b) Lynde- 
icar General, are two diſtinct Offices, tho wode De 
hey are uſually united. His Commiſſary is Se he * 
ie that is limited by the Biſhop to ſome cer- — 3 
ain place of the Dioceſs to aſſi him 3 and in quens verb. 
oft Caſes hath the Authority of a Principal vicarios Ge- 
dfficial and Vicar General, within his Limits. nerales. 
If the See of a Biſhop 1s vacant, the Arch- 
ſhop of the Province is Guardian of the 
iritnalties, by Preſcription here in England, 
5 before obſerved ; rhough by the Common 

aw, the Dean and Chapter was to take Care 
ff the Spiritual and "Temporal Juriſdiction 
elonging to the Biſhoprick. The Guardian 
f the Spiritualties hath all manner of Juriſ- 
liction of the Courts, as the Power of grant- 
ng Licenſes and Diſpenſations, Probate of 
Wills, Adminiſtrations, &c. during ſuch Va- 
ancy.z and of admitting and inſticuting 

lerks preſented to them; but they cannot 
as ſuch) conſecrate or ordain, or preſent to 

acant Benefices. 2 

The Cuſtody of the (i) Temporalties of (i) F. N B. 
very Biſhop (as well as of an Archbiſhop) 32. 34. 
ſter the Sees are vacant, belongs to the King, 2 laſt. 15. 
luring the Vacancy ; ſo that no Subject can 

laim the Temporalties of an Archbiſhop or 
ziſhop, by Grant or Preſcription: (x) During (k) 1 Roll. 
he Vacancy, The Freehold of the Temporal- Abr. 881. 
es is in the King. The Temporalties are all - 
uch Things as a Biſhop hath by Livery from 
be King, as Caſtles, Manors, Lands and 
Lenements, Tithes. Cc. 
(U Whea 


46 


(1) x laſt 
67. 8. 341. b. 
1 Roll. Abr. 
$82. 


not to the Dean and 


Dean and 
Chapter. 
(m) 1 Inft. 
94. 3. 

(n) 1 Inſt. 
301. 4. 

(o) 1 Inſt. 
95.4. 


_ ſhop, who gives his Mandate to have them ii 


(p) Davis 
46, 47. 


Proviſo in Caſe of Death. 


next under the Biſhop, and is Head of t 


"An Tnflitute of the Book 
- (1 When an Archbiſhop or Biſhop hat 
done Homage to the King, and received 
Temporalities of him, he hath in them a Fr 
ſimple abſolute, and may maintain a Write 


Right. | 
A Biſhop muſt reſign to the Archbiſq 
apter. 5 on 


— H. 8. chap. 13. Each Biſhop may qr 
ains. | 
By the 25 fl. 8. chap. 21. A Biſhop may diſpenct 
Caſes accuſtom'd, notwithſtanding, c. Pt 

By the 26 H. 8. chap. 14. There may be Biſhops 80 
fragans in ſevera] Towns. 
[Fee the 31 H. 8. chap, 10. Fir placing the Lordi. 

By the 5 Ami. chop. 24. Four Years allowed to Ard 
biſhops and Biſhops to pay their Firſt-Fruicrs ; with 


{What Leaſes made by Biſhops may be good. See 
Leafer ind Confirmation, Bok 2. chap. 74 


3. (m) Every Archbiſhop and Biſhop hai 
a Dean and Chapter; and a Biſhop may hay 
(n) two Chapters. | 
The (o) Dean (Deca 4 Jing ten, for: 
firſt he was over ten Canons and Preben 
ries) is an Eccleſiaſtical Secular ' Governd 


Chapter. The Ancient Deans, as the Deu ef 
of Pork, St. Panls, 8c. are choſen by th 
Chapter, by a Cong d'elire, (or Licenſe to pri 
ceed to Election) from the King, as Bifhoj 
are: And (the King afterwards giving 
Royal Aﬀent) they are confirmed by the B 


ſtalled. But the new Deans (which are eithd 
newly tranſlated or founded) are Donativi 
and are inſtalled by the King's Letters Paten 
without Election or Confirmation, {(p) anon 


are viſitable only by the Lord Chancellou 
| 04 
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ſpecial Commiſſion from the King. 
ut the Letters Patents are preſented to the 
ſhop for Inſticution, and a Mandate for In- 
alment 5 forth, Q * a 
(p) A Chapter {Capitulum) is a Congregation 4p) 1 Iſt, 
f Clergymen under one Dean, ina Cathe- 95. 2 
cal Church. They make a Spiritual Corpora- 
on. The Chapter in a Collegiate Chuch is 
ore properly call'd a College, as at e- 
infer and Windſor, where there is no Epiſco- 
al See. And where there are Chapters 
zithout a Dean, as at Sosthwell, thoſe are not 
operly Chapters. Chapters as well as Deans 
e ancient and new, and were either tranſla- 
d or founded by H. 8. i% | 
Whenever a Dean and Chapter doth con- (a) Dyer, 
Grants, Ce. (d) the Dean muſt join . „ 
ith the Chapter: A Deputy Dean cannot #71 4 
jake a Grant or Confirmation, unleſs the 
atutes of the Church 2 give the De- 
uy Dean that Power, in the Abſence of the 
dean: And then Confirmations and Grants 
ade by the major Part of the Corporation 
e good. But the Dean, or any other, hath 
dt a negative Voice. [See the 33 H. 8. 
. 27. here muſt be the Conſent of the 
ajor Part, and their Conſent muſt be ex- 
eſſed by fixing of their Seal to the Deed, 
one Place and at one Time; either in the 
hapter-Houſe, or ſome other certain Place: 
imho or when 3 in any Place, that is the 
g hapter-Houſe. 
he It was thought neceſſary, That every Bi- 
m Wop ſhould be aſſiſted with a Council, (viz.} 
eiche Dean and Chapter, to aſſiſt him in affairs of 
zatioieligion, and in his Temporal Concerns ; 
nen 0 — 4 7 in _—_—— — 90 3 Rep. 
) angFontroverſies in (r) Religion, to which Purpole 73; .. 
* (r | Sion, — Iaſt. 105. 4. 
04 
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exery Biſhop hath his Carbedyal. 2. To co 

ſent to every Grant which the Biſhop ſia 

make to bind his Suceeſſors: For the Law i 

not judge it reaſonable, to repoſe Confidene 

in the Biſhop alone with the Diſpoſal of th, 
Inheritance of the Church. But the Dex 
and Chapter hath nothing to do with tha 

(s) 1 Inſt, Which the Biſhop does as (s) Ordinary. (ö 
300. b. In other Things they remain a Dean an 
(t) 3. Rep. 35. Chapter to aſſiſt him, though they furrende 
all their Poſſeſſions to the King; ſor they wen 

a Chapter before they had Poſſeſſions. 

The Biſhop and Chapter are but one Body 

yet their Poſſe ſſions (for the moſt Part) are di 

vided: The Biſhop hath his Part, the Dent 

hath a Part alone in Right of his Deanery; 

and each particular Prebendary a certain Pan 

in Right of his Prebend; and each too i 
incorpotate by himſelf. The Dean and Chap 

ter have the Reſidue in Common. The De. 

pendence on the Biſhop by degreęs grew le 


and leſs, though they were at firſt maintain{Þ 


out of his Eſtate; and though now they hare 
diſtinct Parcels of the Biſhop's Eſtate aſlign' 
for their Maintenance, the- Biſhop hath little 
to) 5 Roll. more left him than a Power of (u) Viſiting the 
Abr. 229. Dean and Chapter, and is ſcarce allow'd to 
g nominate half of thoſe to their Prebend; 
who were originally of his Family: But d 
Commion Right he is their Patron. 
A Chapter of it ſelf is not capable to tak: 
by Gift or Purchaſe, without the Dean, [Set 
of Purchaſe, Book 2. ch. 3. 
Deans and Chapters have ſometimes an Ec 
clefiaſtical Juriſdiction in ſeveral Pariſhes, be 
fides that Authority which they have within 
their own Body: This PRE oy 


bh. 3. Laws of England. 
liction is executed by their Officials. And 
hey have alſo Temporal Juriſdictions in ſeve- 


xl Manors belonging to them, as well as 
biſhops, where their Stewards keep Courts. 


49 


ng | 
i (w) The Reſignation of a Deanery may be (w) Plowd. 
en ade co the King, as well as to a Biſhop. 498. 


By the 25 H. 8. chap. 20. The Dean and Chapter 
uſt ele& the Perſon to be Biſhop whom the King 
ames, Cc. i 

By the 25 H. 8. chap. 21. The Dean and Chapter of 
nterbury are' Guardians of the Spititualties of that 


en -<bbiſtioprick,. duving the Vacancy. 
9 (x) And if the Archbiſhoprick of York is (*) 2 Roll. 
aant, the Dean and Chapter there alſo are Abr. 223. 


wuardians of the Spiritualties. 


dee the 31 Eliz. chap. 6. againſt Abuſes in Elections into 
athedral and Collegiate Churches, &. 6 Ann. chap. 21. 
pncerning the Statutes of Cathedral Churches founded 

King H. 8. and the 6 Anm ch 27. How Deans and o- 
er Dignitaries ſhall compound for their Firſt. Fruits, Ce. 


De. How the Grants or Leaſes of a Dean, Prebends- 
setz . mult be confirmed. See of Confirmation, Book 2 ch. 3. 
ind There are ſome Deans: in England without 


y Juriſdiction, as the Dean of the Chapel 
oyal, the Dean of the Chapel of St. George 
Windſor. And ſome Deans there are with- 


th t any Chapter, and yet they do enjoy ſome 
du riſdiction, as the Dean of Croydon, the Dean 
end Bartel, Bockin, &c. 

The Power of Rural Deans, is almoſt ex- 


guiſhed. 1 | 
4. An Archdeacon (heretofore the firſt and 
ief of the Deacons) is ſuch an one that hath Arch deacon. 
ttain'd an Eccleſiaſtical Dignity in a Cathe- 
al Church, and a Juriſdiction over the Cler- 
and Laity, next after the Biſhop, through- 
ichin er the Dioceſs, or in ſome Part of it only: But 
cannot regularly exerciſe any Juriſdiction 
Icticiithin the Cathedral —__ And * 
e 


—_ 
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he hath no original Juriſdiction, but what H 
hath got is from the Biſhop, either by ,. 
e or Compoſition; and (as the Den 
nd Chapter) he does derive his Juriſdidi 1 

(y) cro. from him; and yet he is allow d to be an u 

556. Ordinary, becauſe now he hath a Branch Mn. 

Lev. 193. Epiſcopal Power in his own Right. [See Mat 
Archbiſhop, ante. > ? t 4 

An Archdeacon therefore may viſit his I ; 
riſdiction once every Year ; fome viſit tui 
every Year, by Preſcription: All are entu . 
led to Procurations. [See of a Biſhop, a 
He hath a Court, where he may enjoin Met 
nance, ſuſpend, excommunicate, prove Wil A 
grant Adminiſtrations of Inteſtates Eſtates, ui 
and hear Cauſes of Eccleſiaſtical Cognizan n 
In many Places Archdeacons do grant Lic 
ſes and Faculties * 

It is one Part of the Archdeacon's Office. 
examine the Candidates for Holy Orders, al. 
to induct or put into Poſſeſſion all Clerks in 

to their Benefices, within his Juriſdiction, Mate 

(z) 2 Roll. on Receipt of the Biſhop's Mandate. (2) May 

Abr. 356, by Preſcription, the Dean and Chapter ha 

710379: . St. Pauls and Litchfield, do induct: And iq; 
ation, 275, | Ps . 

276. Grantee of the King, of a free Chapel, is A 
into Poſſeſſion by the Sheriff of the Coup hu 
ſo the Dean of Battel is ſaid to be inducted iich. 
the Patron. And in ſome Places a Prebe | 
dary ſhall have preſent Poſſeſſion where i eli 
King collates by Letters Patents, as at We/nqa /F 
ſter. Uſage generally takes Place. [See of Mir ti 
ductions, Chap. 5. oof] | 1 77 

He hath an Official (or Church- Lawyer) for 
aſſiſt him; from whom, as well as from Meet 
Archdeacon, an Appeal lies to the Biſhop Wrfc 
the Dioceſs. [See the 24 H. 8. ch. 12* And ne 
the Archdeacon's Court, Book 4. ch. 1. eat 


h. 3. Laws of England. 51 


See 6 Ann. cb. 27. How Archdeacons ſhall com- 
und for their Firſt-Fruits, &c. 
5. A (a) Parſon is a Rector of a Church parſon. 


arochial, and is call'd Perſona Eccleſiæ, be- (a) 1 Tnft. 
| 1 auſe he taketh upon him the Perſon of the 300. a & b. 
G \| 


Whurch, and is ſeiſed in Right of his Church; 

at in his Perſon the Church might ſue for 

Wd defend her Right, and alſo be ſued by a- 

chat have an Elder Right. The Word (b) (b) E. N. B. 
ch is always applied to a Parſonage as 32. 

caria is to a Vicaridge: But the Word (c) cc) +. Inſt. 


amg en, in a large Senſe, includes alſo Vicars, 305. 
1 ebendaries, Se. #2" 

WI A Church, in a ftri& Senſe, ſignifies the 

s, 


vilding only; (d) and if it hath Adminiſtra- (d)ainſt. 363. 
dn of the Sacraments and Sepulture, it is in 

w adjudged a Church: Theſe Divine Ad- 

iniſtrations make it a Church. (e) Any (e) 3 Ing, 
pod Chriſtian may build a Church without 23. 

e Licence of the Biſhop; but the Law takes 

notice of it as a Church till ic is conſe- 


1, ated by the Biſhop: And this is the Reaſon 
iy Church and no Church, Chapel or no 
ter Slhapel, ſhall be tried and certified by the 
d ſhop. 


A Parſoiage, or a Rectory, is a Pariſh 
hurch endowed with a Houſe, Glebe, and 


ted the, Cc. and ſuch originally were all Pa- 

rev Churches. Glebe is the Church Lands 

e Mggcluſwe of the Tithes. 

Au (f) A Chapel of Eſc is that which is built () 2 Rol. 
ol Mr the Eaſe of thoſe Pariſhioners who dwell Abr. 346, 


from the Parochial or Mother Church: It 341 
for their Eaſe in Prayer and Preaching only ; 
r the Sacratnents and Burials ought to be 
rform'd in the Parochial Church. Here, 
znerally, the Curate is removable at the 
ealure of the Rector or Vicar. But a 

E 2 Chapel 


' 
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(g) 2 Roll. let a (g) Leaſe of the Church- yard: But thi 
Abr. 337. Uſe 15 N 
653. Pariſhioners by the Cuſtom of England. (p/: 
(i) Li. 644, The Freebold of the Church, Church-yar A 


645. 546, and Glebe, after InduGion, are in the Pali ! 


4 wv 4 


is in Abeyance till another is made. And 
it is of a Biſhop, Dean, Archdeacon, Pr 
bendary, Vicar, Cc. | 
A Parſon for the Benefit of his Church, dt 
fome Caſes hath a Fee-ſimple Qualified; 
(&) 1. Inſt, other but an Eſtate for Life. (k) But ag Acc 
67. . biſhop, or Biſhop, hath a Fee-ſimple Abl 
lute, as bath been ſaid. [See of Fre- Sim mor 

Book 2. cb. 1. 
(1) r Inſt. (h A Parſon may have an Action for ai © 
341. 2 & b. Treſpaſs committed on the Church or Chur _s 
(m) 1 Inſt. yard. 85 For defacing a Monument, th 
18. b. chat build the ſame ſhall have an Action dutii cor 
their Lives; afterwards the Heir of the 6 
Ceas\ 


h. 3 Lans of England. 


ccleſiaſtical Cognizance, if abuſed or re- 
oved. 


nag By the 35 £4. 1. The Farſon cannot cut down Trees 

iſter owing in the Church-yard, unleſs for the repair of 

tha Church, or (in Charity) of the Body of the 
hurch. 


e will now enquire, x. How one may be 
made a Parſon of a Church. 2. How 
one may ceaſe to be a Parſon. . 


1. The Things requiſite to make one a Par- 
dn of a Church are, Holy Orders, Preſentation, 
fitution, and Induction into a Rectory. 


d Prieſt or Deacon without a Title. A Title 
ſome certain Place where one may exerciſe 
Wis Function. For a wandring Clergyman 
ill be a ſcandal to Religion: But though one 
as a Title, the Biſhop may refuſe to ordain 
im Prieſt or Deacon, without giving a Rea- 
dn. When he is to be ordained, he is to be 
rdained by a Biſhop, according to the Book 
t Common Prayer. oo 5&6 Ed. 6. cb. 1. 
d the 14 Car. 2. ch. 4. 


By the 13 Eliz. chap. 12. One cannot be ordained Prieſt, 
admitted to preach or adminiſter the Sacraments, un- 
r ewenty four Years of Age, nor unleſs he bring to the 
iſhop a Teſtimonial of his honeſt Life, and of his profeſ- 
g the Doctrine of the thirty-nine Articles of Religion, 
the Year 1562. and unleſs he is able to render to the 
dinary an Account of his Faith, in Latin, according 
the ſaid Articles, or have a ſpecial Gift to be a 
eacher ; nor ſhall he be admitted ro the Order of 


icon, or the Miniſtry, unleſs he ſhall firſt ſubſcribe 
E 3 | the 


easd; for theſe Monuments ſerve for Proof 
f Deſcents and Pedigrees. The Carcaſs that 
buried belongs to no one; but is ſubject to 


As to Holy Orders, (n) None is to be ordain- (n) Can. 33. 


33 


* r 2 
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(o) 4 Inſt. 
324. 


(p) 4 Inſt. 
323 | 
(q) Preface 
to the Ordi- 
nation Ser- 
vice, F. 7. 


take any Benefice, or Eccleſiaſtical Promotion, it ib 


: : \ 
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the faid Articles. All Diſpenſations to the Conti 
to be void. 


Therefore if one is made Prieſt before t 
Age of twenty-four compleat, he can ney; 
be a Statutable Parſon. | 

To ſubſcribe the thirty-nine Articles. wid 
this Addition, (viz.) (o) So far forth 1 
ſame are agreeable to the Ward of God, is not 
Subſcription according to this Statute ; bl 
cauſe the Statute requires an abſolute Sul 
ſcription, and without Reſerve. (p) N 
That this Act confirms and eſtabliſhes tal; 
thirty-nine Articles. 

(q) None ſhall be ordained Deacon, excepthilf 
be twenty-three Years of Age, unleſs he hare 
Faculty or Diſpenſation ; which gives a Lai 
tude to the Archbiſhop to diſpence with ol 
to be made Deacon at what Age he plealx 
But he cannot diſpenſe with the Age of off 
that is to be made Prieſt, becauſe that Agel 
fixed by Statute. | 


By the 1 W. & AA. Seſ. 1. chap. 8. He that is to 
admitted Prieſt, or Deacon, muſt take the new Out 
of Allegiance and Supremacy before his Biſhop, ( dch 
[Sce 1 Eliz chap. 1. 3 Jac. 1. chap. 4.] 

By the 31 Eliz. chap. 6. If any Perſon ſhall rect 
directly or indirectly, any Reward or Aſſurance ther 
(all ordinary Fees excepted) to procure the Ordain 
of any Miniſter, or of giving Orders, or Licence! 
preach; then every Perſon ſo offending ſhall fort 
forty Pounds, and the Perſon ſo corruptly ordained tt 
Pounds: Bnd if at any time within ſeven Years n 
after ſuch corrupt entring into the Miniſtry, he fb 


be void immediately after Induction. 
By the 13 Cay. 2, chap. 2. Perſons in Holy Ort 
may exerciſe Temporal Juriſdiction. | 


Concerning Preſentation, [See of Aduow/naci 
Book 2, ch. 15 h 
Whe 


at When one is ordained Prieſt, he may be 
eſented to a Parſonage or Vicaridge, Oc. 


Whe Perſon is a Baſtard (and not diſpenſed 


oon, a Heretick, Schiſmatick, an Alien, [ſee 

Ric. 2. ch. 3. 7 Ric. 2. ch. 12. 1 H. 5. ch.7.] 
lolearned, 8. the Biſhop upon Examina- 
ion may refuſe the Perſon preſented ; for he is 
he Judge of the Ability and Sufficiency, and 
ot a Miniſter. [ See 9 Ed. 2. ch. 13.] But in 


cal Quare Impedit brought againſt the Biſhop for 
f on cfuſal of the Clerk, he muſt ſhew the Cauſe 


f his Refuſal ſpecially and directly. Becauſe 

he Clerk is of ill Life and Converſation, or 
| Schiſmatick in general, is not ſufficient, 
ithout ſhewing what Crimes, or ſort of 

dchiſm he has been guilty of. The Temporal 
Court then will judge whether the Cauſe be 
uſt or not: And if the Party deny the ſame, 

ne Court may write to the Metropolitan to 
*xamine the Matter, and certify it: And tho' 
he Matter be of a Spiritual Nature, it ſhall 
de tried by a Jury. For whether the Cauſe 
be Temporal or Spiritual, the Examination 
Wot the Biſhop concludes not the Clerk ; for 
though the Biſhop is judge of the Ability, he 
is not the ultimate Judge. Bur in Caſe of re- 
uſal for inſufficiency in Learning, it hath 
een adjudged, (u) That the Ordinary is not 
accountable to any Temporal Judge; and that 


5 


E 4. in 


5s 


y the Patron: That is, The Patron may (r) (r) 1 Inft. 

ffer his Clerk to the Biſhop of the Dioceſs, 120. 2. 

> be inſtituted to his Church, & c. But the ©: Rep. 49. 

lerk may be refuſed if the (s) Patron is ex- (5) ; Rep. 
f / ; (s) 5 Rep 

Wommunicate, or if the Clerk himſelf is not 58. 

Perſona Idonea; which includes (t) Ability in (t) 2 Ioft. 


earning, and Honeſty in Converſation. If 531. 632. 
4. Inſt. 338. 


! Rep. 57. 
ith) outlawed, excommunicate, a Layman, 58. hr 


Inder Age, a*Man of ill Life and Converſa- 


( u) Show. 
Caſes, 88. 


3 Lev. 311. 
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in Literatur# minus ſufficiens, &c is a good ple: its c 
without ſetting forth the &ind of Learning, d. 
the degrees of it: (w) That the Preſentee hy 
a Benefice already in no good Cauſe of Refy. 
ſal. For Crimes that are (x) mala in ſe, W 
Incontinency, Drunkenneſs, Perjury, &'c. Ee. 
may be refuſed ; but not for Crimes that 22 
mala prohibita, as haunting Taverns, &c. * 


By the 31 Eliz. ch. 6. If any Perſon for any Rewal na! 

or Aſſurance thereof, directly or indirectly taken, d 
preſent or collate any Perſon to any Benefice, Gl 
every ſuch Preſentation, Colltion, Gift, &c. Admiſl 
ſion, Inſtitution and Induction thereupon, ſhall Hop 
aid; and the King ſhall preſent to the ſame for o 

| Taro, [See of Adyowſons, Book 2. chap. 2.] ket 


: - _ — RR — - 
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(y) i laſt. As for Iaſtitution, (y) When the Ordinary 
344 upon Examination, finds the Clerk qualifed 
in all Reſpets, he admits him, or approve 

of him; and thereupon actually inſtitutes hin 

in theſe Words, from a Written Inſtrument, r! 

(vix. ] Inſtituo te Rectorem Eccleſia parochialis d 

A. cum Curd Animarum, & accipe Curam tun 

© meam. The Biſhop (or Vicar Genen 
ſometimes, if his Patent impowers him) ma 

inſtitute as well out of the Dioceſs as within 

it, for this Power is not local. If the Inſti 

tution is ſuſpected to be void, for want d 

(z) 2 Roll. Title in the Patron, &. a (z) Superinfitutiaf 
Abr. 220. hath been ſometimes granted to another, to 
try the Title of the preſent Incumbent by E 


jectment. 


By the 31 Eliz. chap. 6. A taking a Reward for uf du 
tut ien, is Forfeiture of the double Value of one Yeari 
Profit, and makes the Living void. 48 
By the 31 Eliz. ch. 12. Thoſe that are to be admitted 

o any Benefice with Cure, muſt ſubſcribe to the thirty: 
nine Articles, in the Preſence of the Ordinary. [ ＋ the 
Nin + Wy > «33 6s 4 $ G1 — 3 Cami 


n;! Lans of England. 57 
lea i c of King James, and the 13 & 14 Car. 2, 

p. 4. An AQ for Uniformity, e. 1 V. & M cb. 8. 

chap. 18. And ſee the different Effects of Inflicution 

id Induction, poſt. ] 


efu. 
when the Biſhop has given Inſtitution, he 
he cs out his Mandate to the Archdeacon to 


duct the Clerk; who thereupon iſſues out a 
ommiſſion to ſome neighbouring Clergy. 
en and others (if he himſelf cannot be per- 
nally preſent) to act for him. 
The Iaduction is performed by Delivery of 
e Ring of the Church-Door, or a. Bell- 
Nope, to the newly inſtituted Clerk, that he 
ay toll the Bell, &c. and ſhew that he hath 
ken Corporal Poſſeſſion. If the Archdea- 
dn (a) refuſes to induct, or to grant a Com- (a) F. N. B. 


nan iſſion to others to ſupply his Place, an Acti- 47. 

ined of the Caſe lies againſt him; for Inducti. “ Rep. 128. 
ore is a Temporal Act; or he may be cited 

hin to the Biſhop's Conſiſtory- Court, to anſwer 


Ir his Contempt. [See of Archdeacons, ante. 

nd ſee concerning the Writ De vi Laicd Remo- 

mda, Book the 4th. ch. 4.] 

(b) By Preſcription or Compoſition, other (b) Watſon's 
erſons, as well as Archdeacons, may make 2 


ductions. = , ng 


nſt. If after a Caveat enter'd againſt an Inſticu- pg;.. 
t iWon, a Clerk is preſented, inſtituted and in- 
utiuhcted, the Inſtitution, &c. is not void; for 


is (c) only a Breach of the Canon Law. (e) 2 Roll, 
By Inftitution only the Clerk may enter Abr. 353. 
don the Parſonage Houſe and Glebe, and 
ke the Tithes (d) But he cannot, till (d) Dyer 
duction, grant or let them, or ſue for them. 227. 
(e) By Inſtitution, the Church, as to all (e) 2. Inſt. 
mmon perſons, is full, with reſpect to the 338. 
ure of Souls; but not againſt the King till 

W Induction 


-- if 


f e 4 | 
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Induftion, [But ſee of Uſurpation, Book 

ch. 2. | 7s 
: Penne into Dignities, Prebends, 4 
anſwereth to Induction in Parochial Cures, 

Obſerve now by what hath been ſaid, Th 
by receiving Holy Orders, Preſentation, Infii 
tion and Induction, one may be made a Parſy 
of a Church. But by reaſon of ſeveral du 
tutes, there are yet great Difficulties inf 

lowing a right Method to perform the 5 
lemnities required to ſecure the Title, whid 
may be learned (amongſt other Books) fro 

Sir S. Degg's Parſons Counſellor, ch. 6. (laſt Ed 
tion) Watſon's Clergyman's Law, ch. 15. Whid 
give particular Directions, too long to be hen 
inſerted. [See the 13 Eliz. cb. 12. 13 G1 
Car. 2. cb. 4. 25 Car. 2. ch. 2. 1 V. & M. cb. 
13 & 14 V. 3. ch 6.] 

There are other Ways by which on 
may gain a Title to an Eccleſiaſtical Ber 
fice, as by Collation, Donation, Union, App 
ation, and Commendam. 

Collation is the giving of a Benefice by 
Biſhop, which ſupplies the Place of Preſet 
tation and Inſtitution. Bur the Biſhop's Cl: 
is to be inducted as any other Patron's Cl: 
is. If this Benefice was in any other, | 
would be Preſentative. [Sees of Adwou| 
Collative, Book 2. ch. 2 | 
Donation is when the King, or other Þ 
tron. (though a Layman) does by a Gift 1 
Writing put the Clerk into Poſſeſſion with 
Preſentation, Inſtitution or Induction. Th: 
Benefices are called Donatives. A Clerk t 
king Title to a Donative muſt, at or befo 
his Admiſſion, ſubſcribe the Declaration b 
fore the Biſhop or Ordinary of the Diocivl 
according to the 14 Car. 2, ch. 4. And if f 

Donati 


h. 3 Laws of England. 59 
Donative be either Parſonage or Vicarage, 

e ought to have a Certificate under the 

and and Seal of the Perſon before whom he 
ubſcribed, and to read the ſame in the Church 
belonging to his Donative : He ought alſo to 
ake the Oath of Supremacy before his Pa- 
ron, according to the 1 Eliz. ch. 1. And if 
he Donative be a Benefice with Cure, he 
nuſt ſubſcribe the 39 Articles in the Preſence 

f the Ordinary of the Dioceſs; and it is the 
Wafeſt way to read the ſaid Articles in his 
hurch, wichin two Months after he hath 

Pofſeion, Cc. for the Caſe of ſuch a Dona- 
ive ſeems to be within the Reaſon and Equity 
df the 31 Eliz. cb. 12. and the 14 Car. 2. ch. 4. 

See of Advowſon Donative, Book 2. ch. 2.] 

Union is When a Church is united to a 

hurch, of which one was before poſleſs'd: 

t muſt be made by Aſſent of the Ordinary, 
dr Ordinaries of the Dioceſs where ſuch 

Thurches ſtand, and of the Incumbents of 

hem, and of the Patrons, according to the 
ommon Law, or according to the Starute 
df the 37 H. 8. ch. 21. 17 Car. 2. ch. 3. 

(f) Appropriation (becauſe the Profits of a (f) Terms 
Benefice are held in Propriety) is an Annex- of the Law. 
ng a Benefice to the proper and perpetual 7APPropria. 

ſe of a ſpiritual Perſun or Corporation nayjs 80. 
being Patron of the Advowſon in Fee) ang 
ts Succeſſors ; às to a Biſhop, Dean, Dean 
and Chapter, &c. (g) The Things requiſite to (g) Plowd. 
ake it are 1. The King's Licence to the Spiri- 496, &c. 
ual Perſon, or Body Spiritual; for the King 11 Rep. 11. 
it one time or other may have an Intereſt ' * Abe. 
n the Preſentation to the Benefice. 2. The — 95 

onſent of the Ordinary; the Perſon appropri- 

ting, becauſe he too may have an Intereſt 
by Lapſe, &c. and 3. The Conſent of the Pa- 
cron, 


tron, the ſpiritual Perſon having the abſolu 


Inheritance of the Advowſon, who is to h | 


ch) Hob. made (h) Parſon in direct Words, or h 


149, 307. Words of the like Effect; for in Suits brougiſ 


by or againſt him, he muſt be named Parſy 


(i) Plowd. (i) This may be done during the Vacancy of th 
499- enefice, to be executed immediately, or hy 
11 Rep. 11- apt Words conſtituting the Patron Parſon «ff 
ter the Church ſhall become void. When this Api 
propriation is made and takes Effect, the Pi 
tron is perpetual Parſon, or hath (as it wen 
perpetual Inſtitution and Induction ; for th 
Appropriation alone is a ſufficient Admilf 


ſion, OC 


(*) Piowd. (k) It is ſaid, That an Appropriation mai 
499- be made by the King alone, as ſupreme Or 
dinary, where he himſelf is Patron, as whaff 

by his Letters Patents he grants the Advowſaf 

which he is ſeiſed of in Right of his Crow 


to a Dean and Chapter, &c. 


(0 1. In, The Church becomes (I) Diſaprop ate wif 


46. b. the Preſentation, Inſtitution and Induction of 1 


Clerk into the Parſonage, or of the Vicar tf 
the Parſonage, if the Parſon is Patron of thi 
Vicarage ; for that is a Re-union of the Vi 
carage and Parſonage, It may alfo becom 


diſappropriate by Recovery of the Advowſo 


by an Elder Title, or by Diſſolution of th 


ſpiritual Corporation. 


* 


By the 15 Rich. 2. chap. 6. 4 H. 4. chap. 12. Upn | 
2 Appropriations a Vicar muſt be fufficiently er 
owed. | 


You ſee that an Appropriation could nd 
be properly made unleſs to a Spiritual Pet 


ſon and his Succeſſor, or at moſt to a Spirit 
al aggregate Corporation, that conſiſts OF 


1 


Prieſts. But now, | 


1 
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k 8h. 3: Lan of England. 

folur the 31 H. 8. chap. 13. The King and his Paten- 
to bl BY though Laymen) are capable of having the Par- 
or ges appropriate of diſſolved Monaſteries, Ce. 
r bl t they are to be ſubje& to the Viſitation of the 
dug g's Commiſſioners, or the Ordinary. 


5 * 
of W Theſe are vulgarly called Impropriations, and 
2 e Proprietors Impropriators. | 
n ny the 1 Eliz. chap. 4. All Conveyances of Impro- 
5 Ap itions and Parſonages, to the Univerſities, or to any 
e P:ollege or Hall, are excuſed from Firſt-Fruits and 
vero eotks, and are made good in Law. 

cre By the 17 Car. 2. chap. & Impropriations, Tithes, Cc. 
* be given to the Church without Licence of 

Nortmain. 
| (m) Terms 


mail By Commendam, (m) which is a holding a of the Law. 
O id Benefice, commended to the Care of a v. Ce 
hen ffcient Clerk till it may be conveniently 
vio Wpplied of a Paſtor ; ſo that originally ir 
own Was in the Nature of a Depoſitum. It is foun- 
d upon the Statute of the 25 H. 8. ch. 21. 
e bind that Part which concerns the Power of 
of Miſpenſation. A Sequeſtration of a Living; 
ar if the Cure and Profits (according to the 
* ths E. 8. ch. 11. till the Patron doth preſent 
Mi Clerk, or while the Church is Litigious) 
one not a Commendam. For by that Statute (the 
vſou Apply of the Cure being firſt paid) the Suc- 
the er ſhall have the Profits during the Vacan- 
y. Now a Commendam gives the Profits to 
e Commendatory ; and may be Temporary (a); Lev 
Jr Perpetual: (n) Temporary for ſix or 381, 382. 
ei welve Months, two or three Years, or more. Show. Rep. 
he Commenda Semeſtris (neither more nor leſs+!4- 
nan ſix Months) is not in uſe amongſt us. 
ber erpetual, or for Life, (which is the compleat- 
iet) is equivalent to a Preſentation; and by 
ertue thereof, one is Parſon or Vicar to all 
tents and Purpoſes, without Inſtitution or 


auction. 2 When 


62, 


(00 Dyer, 
aas. 


Canterbury, according to the 25 H. 8. cb. 21 


(p) Hob. 143. 


England or Ireland But he may prevent thi 


* p 


f . | 

An Inflitute of the Book 
When any Spiritual Perſon is made a Biſhoy 

(o) all his ſpiritual Promotions (except Do 

natives) are void upon his Conſecration, in 

caſe of Creation; and upon his Confirm 

tion, in caſe of Tranſlation ; whether he tak 


a Biſhoprick in England or Ireland, or in th: 
Iſle of Man, or whether the Benefices lie nl 


A * a 


Avoidance by Diſpenſation of Retainer d 
ſuch Benefices which he had, if obtain d befor 
his Conſe@ation, or Confirmation of his E 
lection: This is called a Commendam Retinn 
and is uſually granted by the Archbiſhop «if 


vpon the King's Mandate exprefling his Con 
ſent to it, as the true Patron of the Benefica 
for that Turn, by Vertue of the Promotion ff 
the Clerk to a Biſhoprick. By this Comm 
dam Retinere, the Incumbency is (p) continu 
ed: And this Commendam hath been grantelf 
of Headſhips of Colleges and Hoſpitals, as well 
as of Dignities and Benefices. Quære. 

But there is alſo a Commendam Recipere (of 
Capere de novo) to take a Promotion in th 
Biſhop's own Gift, or in the Gift of ſome 
other Patron, whoſe Conſent muſt be obtain 
ed, and expreſsly recited in the Inſtrumen 
of Diſpenſation. (q) This muſt be for Life 
as other Parſons and Vicars enjoy their Be 
nefices. 

By theſe Methods one may be a comple 
Parſon, Parſon Inparſonee, or Rector in Po 
ſeſſion of a Church Parochial. 

(r) There may be two ſeveral Parſons in 
one Church, one of one Moiety, and the 6 
ther of the other Moiety ; and a Part of the 
Church and Town allotted to each. And 


there may be two that may make one Parſon 
| ing 


1 


h. 3. Lawsof England. 
a Church, preſented by one Patron. Alſo 
o Prebendaries may be one Parſon of a 
hurch. | 
Note, That before Inſtitution, and before 


duction, Firf-Fruits are payable to the King, 
d to be agreed and compounded for. 


1 | aluation thereof, made the 26 H. 8. Theſe 
for re called Annares. The Tenths alſo, or a 
« L.E&nth Part of the yearly Value of all Church 


ivings, are to be paid according to the afore- 
Wentioned Valuation. [See the 26 H. 8. cb. 3. 
s E. 8. cb. 11. 


vy che 26 11. 8. chop. 17. The Farmers of ſpiritual 
Wcrſons ſhall not be charged for Firſt-Fruits or Tenths. 
Zy che 27 H. 8. ch, 8. No ſpiritual Perſon ſhall pay 


mite; but it ſhall be deducted out of the Firſt- 
Wruits. 
y this Statute, Where a Succeſſor pays the Tenths 
r the Predeceſſor, he may diſtrain and retain Goods 
Wy Satisfation, Cc. 


(ory By the 2 A. cb. 11. He muſt give one Bond with 
the rety, to pay the Firſt-Fruits at four Payments. 
y the 1 Ez. ch. 4. Vicarages that are not above 
Ohe Pounds yearly, and Rectories not above ten Marks 
ta early, in the King's Books, are diſcharged from Pay- 
nem ent of Firſt Fruits; and Incumbents that die, or are 
Liſe, moved before all the Payments are due, their Pay- 


dents ſhall be made only according to their Conti- 
nance in the Benefice proportionably. 

By the 5 Ann. chap. 24. All Benefices, with Cure of 
Puls, not excceding the clear yearly Value of 501. by 
e improved Valuation, are diſcharged from Firſt. 
ruits and Tenths, and the Payment of all Arrears. 
dee the 2 & 3 Ann. chap. 11. 6 Am, chap. 27. and the 
Georg, chap. [An Act for the better Collecting and 
vying the Tenths of the Clergy. Whereby the old 
thad it altered.] 


3 A Par- 


y Tenths the ſame Year that he pays his Firſt. 


63 


(s) Firſt-Fruits, are the Profits of the firſt () 4 Toft. 
ear of all ſpiritual Livings, according to a 120. 121. 


a. 


4" th 


Ar beſtitute f Book 
A Parſon or Vicar, is called an Ic 


and the Law doch ſuppoſe him to be - Rey 
on his Benefice. And therefore, 


By the 21H. 8. chap. 13, He that is wilfally ab 


from his Benefice for one Month together, or ati 
Months in the whole Year, though at different tin er 
forfeits ten Pounds, the one Half to the King, | ag 


other Half to him that will ſue for it. 

But Chaplains to the King, or other great Perf 
mentioned in the Statute, and in the 25 H. 8. chap. if 
and in the 33 H. 8. chap. 28. are. excuſed from Reſide 
cy, while they attend thoſe. that retain them. 


The Parfon oughe to abide upon his R 


Rory, and in the Parſonage Houſe, and nll * 
in any other Houſe. within the Pariſh. H = 
the Statute is intended not only for ſerrii gc 
the Cure, and for Hoſpitality, but to main 

tain the Houſe in Repair, chat his Succeſſu (w, 
may keep Hofpitality too. Lawful Impriſa ap 
ment, Sickneſs, want of a Parſonage Hou ore 
are good Excuſes, for Non- reſidency, and ei I 
cepted out of the Act by Conſtruction Men 
Law; for the Words of the Statute are, o 
be that willfully abſents himſelf, &c. Fo 


(u) If a Duke, Earl, G. retain a Cha 
lain, and he die, or. is attainted of Treaſon 
or an Officer qualified to retain! a Chaplain 
removed from his Place, before the. Chaplat 
is preferr'd, the Retainer upon the Statute! 


Pr 

determined. 850 
15 Me 

By the 28 H. 8. chap. 13. The Chancellor, Vo V. 


Chancellor, Commiſſary, Rulers of Colleges and Hal 
Doctors of the Chair, and Readers in Divinity, u 
Clergymen under forty Years of Age, reſiding in d 
Univerſity, and hearing LeQures, and doing Exerti 
in Perſon, are exempt from the Penalties of i! 
21 H. 8. [See 13 Bliz, ch. 20. 14 Elix. chap. 11. ba El 
chap. | 


3- Laws of England. 65 
x Eliz. chap. 9. ] 
4 = 2 mentioned Sturme of the 21 H. 8. 
4nd No Clergyman can hold two Benefices with 
. of Souls, if che firſt to which he was inſtituted, 
collated, or otherwiſe ollciled of, be worth eight 
"nds in the King's Books of Record, without Diſ- 
lation from the Archbiſhop of Canterbury, confirm'd 
ler the Broad Seal. And he that without Diſpen« 
on takes a ſecond, makes void the firſt ipſo faFo, 

zut by this Ac there muſt be certain Qualificationg 
eſſiry to obtain ſuch Diſpenſation; as to be Chap- 
sto the King, Queen, a Duke, Ce. Archbiſhop 
Biſhop, or to a Dutcheſs, Marchioneſs, Counteſs, 
oneſs, being Widows, or married to any Perſon af 
ards under the Degree of a Baron, though noble 
y by their firſt Marriage, or to other great Perſons 
Vertue of the faid Statute, and the 25H. 8. chap. 16. 
| the 33 H. 8. chap. 28. By reaſon of ſuch Qualifica- 
„ one may 2 Diſpenſations to keep two 

jefices. [See of Ceſſon, poſt.] : 

(w) 4 Reps 


w) But if a Duke, Earl, &c. retain a 118, 119. 

aplain and die, or is attainted of Treaſon 

ore his Chaplain takes a ſecond Benefice, 
&s Retainer too is determined: If he had 

ten a ſecond Benefice before his Death, &<c. 

> original Retainer would have continued 

Force. 


uther, By the ſaid Statute of the 21 Hl. 8. chap. 13. 
ſpiritual Perſon ſhall take to Farm any Lands, &c. 
pain to forfeit ten Pounds for every Month he ſo 
tinues the ſame, to be divided betwixt the King 
| Proſecuror. And he ſhall not (by himſelf or any 
er) buy to ſell again for Profit, any Cattle, Victual, 
Merchandize whatſoever, in pain to forfeir treble 
Value thereof, Cc. and every ſuch Bargain ſhall be 
d. [See the Statute at large. ] 
by the 6 Ed. 6. chap. 4. If a Miniſter is diſturbed in 
exerciſe of his Office in the Church; the Puniſh- 
t is three Months Impriſonment without Bail. 
the 1 W.& M. Seſſ. 1. chap. 18. Concerning the 
turbance of Diſſenting Teachers, permitted by that 
of Toleration.] 
The 
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| The Statutes concerning Leaſes by ſpiri 2 


Perſons will be mentioned in the Title Lzu 7; 
Book 2. ch. 3. ; 


By the 13 Eliz. chap. 10. If fraudulent Gifts of g hoſ 
Perſonal Eſtate, ate made by Ecclefiaſtical Perfoy 
with purpoſe to hinder their Sueceſſors from rec Nope 
ing Dilapidations againſt their Executors or Admin ; 
ſtrators; the Succeſſors ſhall have like Remedy in t eth 
Eccleſiaſtical Court againſt the Grantee, as he mig 
have had againſt the Executor or Adminiftrator of th 
Predeceſſor. 
By the 14 Eliz. chap. 11. All Money recover'd Hitec 
Dilapidations, ſhall be imploy'd, within two Years, willWcau 
on the Building, in pain to forfeit double to the Ni 


See the 7 An. chap. 14. concerning Pariſh Libraries 


We have ſeen hitherto how one may 

made a Parſon of a Church, with the Stam on 

relating to Refidence of Parſons in their Cum x 

to Pluralities of Benefices, and to Farming = 

Lands, &c. and Merchandizing by ſpiritu 

Perſons, and Diſturbing them in the Exercii x 

of their Office, and concerning Frauduln 

Gifts to hinder a Recovery for Dilapidu N to 

ons, &c. I ſhall now fer forth, How one d 

may ceaſe to be a Parſon, pled 

(s) 1 Tod. 2. One may (x) Ceaſe to be a Parſon of hre 
120. a. Church, 1. By Death. 2. By Ceſſion, whid e th 
is by taking a ſecond Benefice with Cured 

Souls, contrary to the 21 H. 8. ch. 13, Ot piſt 

(y) 2 Roll, before-mentioned ; (y) or contrary to ter 
Abr. 351, Canon Law, without Diſpenſation, wha 
353. the firſt Benefice is under eight Pounds ion 
Annum: This is properly called Ceſſion. Ceſſia 

is not made by taking a Deanery, Archde 

conry, Prebend, or Rectory with Vicaridę co 
endow'd, becauſe they are not Benefices win nd 

Cure within the Statute, but particularly ere 

cepted. 3. By Creation; for when a Parſon eff 

made 


1 


b. 4 Laws of England. 6 * 


ade a Biſnop, his Benefice is void upon his 
) Conſecration. 4. By Reſignation to the (2) 2 Roll. 
ſhop, the immediate Ordinary; (a) in wy _ 
hoſe Diſcretion it is either to accept or re- g; 2 
ſe the Reſignation. (b) Reſigno is not ſo (bj 2 Roll. 
oper a Term in Law as Renuncio, Cedo, Di- Abr. 350. 
. A Reſignation before a Notary, with- x 
t the Biſhop's Acceptance, does not make 
> Church void. The Notary can only at- 
the Reſignation in order to its being pre- 
ted: It cannot be made upon Condition, 
auſe it is a judicial Act. (c) A Donative(c) 1 Iaſt. 
ſt be reſigned into the Hands of the Pa- 344 4. 
dn, [See 31 Eliz. ch. 6. concerning Corrupt 
lenations. | 5. By Deprivation, as upon Si- 
, contrary to the 31 Eliz. ch, 6. [See of 
vowſons, Book 2. ch. 2-] By maintaining 
y Foreign Power. [See 1 Eliz. cb. 1.] or any 
4rine Contrary to the thirty-nine Articles 
Religion, and- perſiſting therein. [See 
Eliz. ch. 12.] Or by neglecting to make 
Declarations in the Church, and to read 
l to aſſent to the thirty-nine Articles there. 
e the 13 Elix ch. 12. 14 Car. 2. ch. 4.] Or by 
pleting to take the Oath of Abjuration with- 
hree Months after one enters on a Benefice. 
ethe 13 W. 3.ch.6.] By Abſence of ſixty Days 
dne Year from a Benefice belonging to a 
piſt, in the Preſentation of one of the U-' 
erſities. [See the 1 I. & M. ch. 26.] By 
I any other Form of Prayer, or Admini- 
tion of Sacraments than what is contained 


he Common Prayer Book, or by Refuſing 

le the ſaid Form, or by Depraving the Book 

Common Prayer or any part of it, upon a 

ond Conviction,” See 1 Eliz. ch. 2.] In all 

le Caſes the Parſon is deprived, and the (4) 6 Rep; 

ice made void by Stature Law; (d) 29. 4 
F 2 where 


_ 
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pidations, G. 

Vicar. 6. A Vicar (Vicarins, quaſi vice fungen: Rei 
74) is the Prieſt of that Pariſh where t 
predial Tithes are appropriated : The Park 0 
or Rector has the predial Tithes to him: Fx 
At firſt a Vicar was a meer Curate to the = 

_-propriator, temporary and removable 
Pleaſure; but by Degrees he got a ſet 
Maintenance of Glebe, and ſome kind 
Tithes, and now claims his Dues either | 
Endowment of the Impropriator, or by Prein 
tion, becauſe the Ordinary hath Power toad 
creaſe his Allowance. [ See 15 Rich. 2. <. 
4 H. 4. ch. 1a. 

The Freehold of the Church, Chur 
yard and Glebe, is in him; and in ſome 
es he is eſteemed to have a Fee-ſimple qui 
fied. In ſome Places the Vicar has got an 
ſion from the Impropriator : But ſome Be, 
fices that were formerly ſevered by Improp 
ation, have ſince been united, and all A 
Glebe and Tithes have been given to the WT, 
carage; and many Vicars have a good 
of the great Tithes, or a Leaſe of them up 
reaſorable Terms from the Impropria e 
[See the 29 Car. 2. ch. 8. For Confirming 

Perpetuating Augmentations made by Eccleſuub T 
Perſons, to ſmall Vicarages and Curacies ; and il ; 
the 2 Ann. ch. 11. An Att for the Augmenta 
of the Maintenance of the Poor Clergy, &c.] Wy 

The Method of taking Holy Orders, Pri 

tation, Inſtirution and Induction to a Vicarage 

the way of obtaining a Title to a Vical © 
>: | 


3. Laws of England. 
Collation, Union, and Commendam, is the 
ne by which a Parſon obtains a Recto- 

Sc. and the ſame Methods are to be ob- 
red in performing the Solemnities of 
p{criptions, Oaths, &c. required to ſecure the 
tle of a Parſon. But a Vicar over and a- 
ve is to take an Oath of perpetual Refiden- 
| which the Biſhop may diſpenſe with. The 
tutes concerning Reſidence, Pluralities, Farm- 
and Merchandizing, Diſturbance of Miniſters 
Execution of their Office, and concerning 
apidations, &c. alſo relate to them, as well 
to Parſons ; and one may ceaſe to be a Vi- 
in the ſame manner as a Parſon. [See 
refore of Parſon throughout, antea. ] 


mbent (Parſon or Vicar) and officiates in his 
ads though every Clergyman that Offici- 
s in a Church (whether Incumbent or Sub- 
ute) is in our Liturgy, &c. call'd a Curate. 
> ought to be licenſed by the Biſhop : How- 
er he may recover his Salary for ſerving 
> Cure, though he has no ſuch Licence. 
de the 28 H. 8. ch. 11. How the Curate 2 
be paid during the Vacancy of a Benefice upon 
Fequeſtration, &c. and ſee the 13 Eliz. ch. 20. 
d Tit. Leaſes. ] 

There are Perpetual Curates as well as 


d Þ emporary, where all the Tithes and Pro- 
17S are impropriate, and no Vicarage endow'd. 
| e Impropriators are obliged to find them; 
a ſome of them have certain Portions 


Tithes ſettled on them. [See the 29 Car. 2. 


a 8. above-mentioned,under the Title Yicars. 

A By the 12 Car. 2. chap. 4. Curates muſt ſubſcribe and 

„e before the Archbiſhop, or Biſhop, &«c. as 

age, Qurers, upon pain of loſing their Places, and of 
can ng umpriſon'd three Months without Bail, 


F 3 Dy 


A Curate is he who repreſents the In- Curate, 


An loftitute ofthe Book 


By the 12 An. Seſs. 2. ch. 12. The Biſhop may, 
point to a Curate (of a Rector, or Vicar, that is Ny, 
reſident) a Stipend not exceeding fifty Pounds per 4 
vum, nor leſs than twenty Pounds. 1 


7 


Every Parſon, Vicar, or Curate, hath a ? 

riſh Clerk under him, wlio was formerly a 

Clerk in Orders, tho* now he is generally 

Layman. He is the Aſſiſtant to the Parſy 

Vicar, or Curate, in performing Divine Sem 

(f) Can. gr. ces: (f) He is choſen by the Miniſter for t 
| Time being, unleſs there is a Cuſtom that th 
Pariſhioners or Church-Wardens ſhould y 

point him ; becauſe the Cuſtom is tempon 

and cannot be alter'd by a Canon. He ouyj 

to be depriv'd by him that plac'd him in th 

(s) 1 Ventr, Office; (g) but if he is unjuſtly deprived, 
143-153, Mandamus will lie to the Church-Wardeng 
2 Roll. Abr. reſtore him, as it will lie to the Biſhop «il 
3+  Archdeacon to ſwear him when he is ele: 
The Law looks upon him as an Officer f 

Life, and one that hath a Freehold in 

Place, and not as a Servant; and therefo 

will not ſuffer the Eccleſiaſtical Court tod 

prive him, but only to correct him for al 
Miſdemeanor by Eccleſiaſtical Cenſures. I 

lame Law is with Reſpe& to a Sexton that h 

a fix'd Salary. | | 

Thus much of the Clergy; which is fit to H 

known by the Students of the Common Lani 

tho' many Caſes relating to them are triabh 

in _ 1 3 RF" 

Ofthe Laity. II. The Laity (from Aaòs the People) are ti 
TI. People eſpecially ſo call'd as diſtinct from ml 
—_——.. 


SHA 


Lads of England. 


4 


CHA P. IV. 
of the Nobility and Commonalty. 


Perſon in his Civil Capacity is more- 
over either of the (h) Nobility or Com. (h) 1 Inſt. 16. 
onalty. .. b. 156. b. 

L (i) The Nobility or Peers of the Realm Of the No- 
e divided . into Barons, Viſcounts, Earls, Þility. 
arqueſſes, and Dukes. All the Nobility are (0). 0 Inſt. 
arons or Peers. They are call'd (k) Barons (t) 2 Inſt. x 
y Reaſon of a Barony or Lordſhip holden ; 
y ſome Service in Chief of the King; not 


at every one that has a Barony is a Lord of 
red, Narliament; for he muſt moreover be call'd 
ens Writ to Parliament. Every Barony in 


aeient Time was held by Grand Serjeanty. 
hey are called Peers (Pares) becauſe in all 
blick Affairs they are equal as to their Votes 


in H Parliament; tho' there is a Difference of 
reſahegrees in Reſpect of their Dignities. 
to d (1) One may have a Title of Nobility and (!) : Iaſt. :6. 


ignity by Creation, Deſcent, or by Preſcrip- a.& b. 110.4, 
/ . 

1. By Creation either by Writ, or Letters 

Watents, (m) By Mrit is the moſt ancient (m) 1 Inſt. 9. 
„, and gives a Fee-ſimple in the Barony b. 
ithout Words of Inheritance, (vix) To Him 

bi, Heirs, Yet the King may limit the 

Fneral State of Inheritance to Heirs male, | 
o the Heirs of the Body. (n) As ſoon as (n) 1 Inſt. ic. 
x ſis in Parliament by Vertue of this Writ * | 
Ws Blood is ennobled, and he is 2 Peer. (o) (o) 2 Inſt. 48. 
Wut Creation by Letters Patents is the ſure 

ay, and good, tho he never fit in Parlia- 

Went. Yet he muſt have the Inheritance in 

W's Caſe limited by (p) apt Words, as to his (p) : Inſt. 9 
F 4 Heirs, b. 


kh 4 Laws of England 73 
r Wicchefs or no Dutcheſs, &c. by Marriage, 


h all, as a Matter of Fact, be tried by a Jury. 
e ei zut there are Barons by Tenure, and 
only Mole ere the Biſhops, who by Vertue of an- 
Not ent (w.) Baronies held of the King (into (w) 1 Inft. 
in nich the Poſſeſſions of their Biſhopricks have 7%: b. 97. a. 


en converted) are call'd by Writ to Parlia- 
ent, have always had Place in the upper 
ouſe, and are call'd (x) Lords Spiritual: (x) Lit, 163. 
t there are no Feudal Baronies at this Day. 1 Inſt. 109. a. 
he Temporal Poſſeſſions of Biſhops are held 
their Service to attend in Parliament, when 
I'd ; and that is in the Nature of a Barony. 
he Biſhops of (y)WalesareLords of Parliament (y) r Inſt. 
the Biſhops of England; and all the Biſhops 97+ a. 
gether make one of the (z) three Eſtates in ,,, 4 6. 
arliament, and are ſo accounted in ſeveral, 
atutes. [See 1 Eliz. chap. 3. 8 Eliz. chap. 1 Ventr. 325. 
e.] But tho' the Biſhops are Barons and 
Words of Parliament, and are call'd by the 
Wing's Writ, and have a Vote there, (a) yet (a) 3 Inft. 3o. 
ey ſhall not be tried by the Peers, becauſe 
ey do not fit in Parliament by Reaſon of 

eie Nobility, but by Reaſon of their Baro- 
iy es, which they hold in Right of the Church; 

ſome Abbots did heretofore, and yet were 

Wot to be tried by the Peers, but by a Jury. 
hey are to be tried by the Country, i. e. by 
Jury, for that they are not of the Degree 
the Nobility. And when one of the No- 
Wlicy is to be tried by his Peers in Parliament, 
Ne Spiritual Lords muſt (*) withdraw and * ; Inſt. 31. 
Wake their Proxies; becauſe by the Canon 
aw they ought not to condemn any one to 
ö 41 But Qu. and ſee the 25 Ed. 3. Stat. 3. 
A Wap, 6. 
Ne may add that there may be Peers alſo 
Office, as Lord Keeper, Lord Privy Seal, 
Wh Lord 


IRIS 000 io Wo STO. 


— * 


. 5 = — — — 1 = 1 — = — — - — — — 5 = £ = == - — —_ — = = 
n A - — — 7 2 — — — — - — - — * 
"0... a 5 * 7 7 * — * w 
\ ” : - * . . - 8 0 2 — jen... A — — — -4 — — 
* 3 RP 9 - as 1 , . ax * . 2 6 4-7 — — — - ck — N —_— --» 6 - — — 2 n — w— — — 2 2 5 2 — I * 
. 8 7 2 — I N 2 r — 2 — 1 9 — — — a —. — 4 
4 — — —— ; F<. 5 3 * — he n a — 7 - 2 — - —— m * 3 — 
. — 2 . — - - — — — — n 1 . — . N N — 
3 2 — — — — T "as a4, wr 7” Tv * — W i wx -_ _-- gs, Ws 25 r 3 hs 2 r 2 . 1 6 
——— — ———— — 8 — r I = TIE: - * r b 
- 


_— 


= OS CS — art 
NE CRE Pn 


An Inſtitute of the Book 
Lord Treaſurer. - But when the Office is 4. 


termin'd, there is an End of their Peeraye, 
Let us now examine what the Law feng 


particularly to the Caſe of Nobility. | I 
A Peer ſhall not be (a) arreſted upon mea A 
(a) 6 Rep. = 


52, 53. Proceſs, or upon Execution, for Debt or TA 
paſs, becauſe he is preſumed to attend h 
King and the publick Affairs; and becauſ 
the Law does preſume chat he hath ſufficicuf 
Lands in which he may be diſtrained: But RH 
may be arreſted or apprehended in criminiſ 
Caſes. Neither is an Exigent awardable again 
a Peer in Civil Caſes. It a Peer of the Real 
is Plaintiff or Defendant (whether Lord Spi 
(b) 1 Inſt, ritual or Temporal) a (b) Knight muſt be r 
156, b. turn'd of the Jury, A Peer is not to be pu 

on Juries. If he is Defendant in a Court dM 

Equity, he is not ſworn to his Anſwer, buf 

anſwers upon his Honour, as upon the Tri. 
(e gRep.q9.of a Peer. But when he is a (c) Witnefs upon 
3 Jaſt, 29, a Trial, he ought to be ſworn. [H 4 pu 


ought to be tried in High Treaſon, Petit Treaſu * 
Felony, &c. ſee of the Court of the Lord Hil 
Steward, Book 4. ch. 1. and of Trial in Crim 5 
nal Caſes, Book 4. ch. 5.] *} 
Wy 
By Weſt. 1. ch. 33. None ſhall report any falſe or ſland ; T 
rous News or Tales whereby Diſcord may ariſe betwit By 
the King and his People, or between the Great Men M in; 
the Realm, on Pain of Impriſonment, till he produc: ish 
the Author. ou 
By the 2 Rich. 2. ch. 5. None ſhail deviſe or tell ee 
falſe News, Lies, Cc. of Prelates, or Lords, or of h 55 
Chancellor, Treaſurer, Privy Seal, Steward of theilt 
King's Houſe, Judges, Oc. whereby any Diſcord or Sli: ſe 
der may ariſe, or Miſchief come to the Realm, og Pain 
of Puniſhment, as is ordain'd by We. 1. | 1 
By the 12 Rich. 2. ch. 11. When one hath told fall 
News, Lies, &c. contrary to the 2 Rich. 2. ch. 5. e 
cannot produce the Author, and is thereupon im eon 


Pr iſon's, 
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WS .ion'd, he ſhall afterwards be puniſhed by the King's 
WW ouncil, notwithſtanding the Att of Weff. 1, 


Tf the Slander is publiſhed in a Libel, the + 
Warty may be (d) indicted, fined and impriſon'd. (d) 5. Rep. b 
at the Action of Scandalum Magnatum is uſu. 125 
iy brought upon the 2 Rich. 2. in the Name 
f the King and the Party; the King being 
Woncerned in the Credit of Great Men, who 


— a by his Authority; ſo that the Plaintiff re- 
* Wovers Damages upon this Statute for the 
ain rong, and the Defendant is impriſon d on 
eau he Statute of Weſtm. upon the King's Account. 


Ie Words in ſuch Caſes ſhall be taken in 


ok She worſt Senſe (e) to preſerve the Honour (e) 1 ventr. 
pol f Great Perſons. Yet a Defendant _ (f) 60. 
6 1 fify in a Scandalum Magnatum, ſetting orch 2 Rep. 13. 


Whe ſpecial Matter. 

W Theſe Statutes extend only to (g) extraju- (g) 2 Inft. 
Wicial Slanders ; and fo it is at Common Law. 228. 

or tho' the Charge be falſe which is alledged * Roll. Abr. 
be: | 4 Court, no Action de Scandalis Magnatum 57 

eth. 


By the 1 H. 5. ch. 5. If a Peer is a Duke, Marquis, 
Ind an Earl, & c. he muſt be named in legal Proceedings 
Wy the worthieſt Name of Dignity, (viz.) By the Name 
f Duke, Cc. 83 

By the 21 H. 8. ch. 13. A Duke may have fix Chap - 
Wins, a Marquis and an Earl five, a Viſcount four, a 
iſhop ſix, a Baron three; every Dutcheſs, Marchioneſs, 
ounteſs, and Baroneſs, (being Widows, Cc.) two. 
See 4 Rep. 89, 90, 117, 118, 119. ] 

8 By the 31 H. 8.ch. 10. The Precedency of the No- 
Wility, Lords of Parliament, and of the Great Officers 
ſettled and determined. 


fall p II. The Commonalty are divided into ſeveral Ofthe Com. 
; and Pegrees, as Knights, Eſquires, Gentlemen, and monalty. 
men. And as every one of the Nobles is a 

1 | Peer 


(i) 4 Iaſt. 5. 
(k) 2 Inft. 
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Peer to the other, tho' there are ſeveral De. 
grees: So it is of the Commons. = 

1. (h) A Knight is of five Kinds, (viz) 
Knight of the Garter, Knight Baronet, Knight h. 
Banneret, Knight of the Bath, and Knight bn 
Bachelor. All theſe muſt have their He 
nours by Creation, except Baronets, who may 
be by Deſcent. A Knight Bachelor is terme. 
in Law Miles, for (i) Eques Auratus is not uſed, 
() therefore in Writs and Indictments he ough 2 
to be ſo named. [See the 17 Car. 1. ch. 20 7 


frequently uſed in divers Acts of Parliamem 
to denote an Eſtate and Degree. All Dukes 
Marqueſſes, Earls, Viſcounts, and Barons «if 


other Nations, or which are not Lords of Pa. 


liament, are to be named Eſquires. If Knight, 1 
they are to be termed Milites. The Sons d 
all the Peers and Lords of Parliament are in 
Law Eſquires in the Life of their Father, | 
And the (m) eldeſt Son of a Knight is a 
Eſquire, | We 
3. (n) A Gentleman is he that beareth . 
Coat of Arms. There is but a ſmall Diff. 


rence betwixt an Eſquire and a Gentleman q 4 


There may be Gentlemen by Office and R. 
putation. And if one is ſo reputed, he may b put 
call'd ſo in legal Proceedings. But if he Mi 
named Noman, he cannot abate the Writ as: L 
real Gentleman may. If a Gentlewoman «| 
named Spinſter inſtead of Generoſa in any O 
ginal Writ, Appeal, or Inditment, ſhe may 
abate and quaſh the ſame. In other Caſs 
Widow, or ſingle Woman, are good Addition. W-* 
He that hath taken a Degree in ou 5 
Univerſities, may be named by that Degree 
And if he hath taken Holy Orders, he my fe 
have the Addition of Clerk, uu 
4. (Of 


" h. 5. Laws of England. 77 
' 4. (0) rem in legal Underſtanding is (0) a Inft. 

Whicfly a Freeholder that may ſpend Forty — 

Whillings per Annum. This Degree is apply d 

Waly to Men, not to Women: But it compre- 

ends all under the Degree of Gentlemen, as 

itizens, (p) Burgeſſes, (i. e. Men of Trade) (p) 1 Inft 80. 


NN) 
igt 
ight 
Ho 


"i * a, 
BDay-Labourers, Beggars. (q) Citizen and 

T1 | = are no ſufficient Additions in Writs, (9) _m_ 

agb ; c. becauſe they are too general. [See of 

IJ Vi, Book 4. ch. 4. and the Statute of Addi- 


ons, 1 H. F. ch. 5. and the Expoſition on the 
ature, 2 Inſt. 665, Cc.] 


— * 
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8 of 7 J Thoſe that are amongſt the Nobility and Com- 
re in monalty in the Military State. 


eue FA HEN che Courts of Juſtice are Of the Mili 
5 open to diſtribute Juſtice to all, it wn) _ 

dad co be a Time of Peace. But when by 2, . & b. 

Wnvaſion, Rebellion, ec. the peaceable Courſe 

1 f Juſtice is ſtopt, then it is ſaid to be a Time 

„f War. This ſhall not be tried by a Jury, 

„bent by the Records and Judges, whether Ju- 

ice at ſuch a Time had her equal Courſe of 

roceeding or no? For Time of War doth 

ot only give Privilege to them that are in 

4 ne War, but to all others within the King- 


Oni lom. | See Book 2. ch. 2. of Uſurpation. | 
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ae The Aan State includes the Soldiery by 
on Lu and Sea. But it muſt be obſerved, that 


auen Time of War particular Orders are always 
-o Fade for the due Order and Diſcipline of 
= ffcers and Soldiers, and for the Regulation 
q ff the Army and Navy ; which we muſt con- 
alt upon all Emergencies, and not expect 
= many 
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many ſtanding or perpetual Laws on thy 
hy 3 
5) 3. Inſt. 5a. ut it appears in our Books, (5) that if an 
* one in — in Time of Peace put : : 
Death any Man by Colour of Martial Lay, 
it is Murder, and againſt Magna Cbarta, ch. 2, 
But Temporary Acts of Parliament have d 
late enabled our Kings to hold Courts Mar. 
cial in Times of Peace, &c. the laft of which 
ſhall be mention'd in its Order. 
The chief Statutes relating to the Army and 
Navy are as follow: | 


By the 7 H. 7. ch. 1. and the 3 H. 8. ch. 5. It is enaftl 
That if a Captain ſhall not have the whole Number d 
his Soldiers, or not pay them their due Wages within 
ſix Days after he hath received them, he ſhall forfeit al 
his Goods and Chattels, and ſuffer Impriſonment. 4 

(t) 6 Rep. 27, it is made (t) Felony without Clergy for a Soldier (ad 
being a Captain) retained in Wages, or taking any WW: 
Preſt to ſerve the King upon the Sea, or upon th 
Land beyond-ſea, to depart from his Colours without Wi 
Licence. | 1 
By the 2 and 3 Ed. 6. ch. 2. It is Felony without 9e. 
nefit of Clergy for a Soldier retained, to depart without 
(a) Ibid. Licence of his Commander. (u) But this Part of h 
3 Inſt. 86, A doth extend only to 4 Soldier that departeth after he hati 
ſerved the King in his Wars. [See of Felony, Book 3. ch. 1.] Mi 
The Officer that receives more Wages for Soldien i 
than he ought, and doth not every Month (by a Not: 
in Writing) acquaint the Treaſurer of the Army with 
every Soldier's Entry, Death, or Departure, ſhall forfeit 
five Pounds to the King, ſuffer one Month's Impriſon- 
ment, and loſe his Place. [See more in this Act concerning 
Commiſſioners and Captains, Licenſes of Soldiers to de. 
part, and concerning the Puniſhment of a Soldier thit 
makes away his Horſe or Arms. ] | 
By the 4 and 4 Ph. & M. ch. 3. If any Perſon being 
commanded to muſter, doth abſent himſelf (having no 
lawful Excuſe) he ſhall ſuffer ten Days Impriſonment, WI 
unleſs he will agree to pay forty Pounds for a Fine. 
And if any Perſon authorized to levy or muſter Sol 
diers ſhall take any Reward to diſcharge or ſpare any 
from the ſaid Service, he ſhall forfeit ten Times 4 0 
muci By 


4 
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ach as he ſhall ſo take, &'c. And a Captain or other 
dAicer which doth not pay the Soldier his Wages, Cc. 
dall forfeit ten Times as much as he ſhall take, Oc. and 
> the Soldier three Times as much as he ſhould have 
1d to him. 
Offences committed during the Time of Service ſhall 
heard and determin'd by the chief Commander. I See 
Georg. ch, 2. 4 Georg. ch, 
[See the 31 Elia. ch. 4. The Puniſhment for Imbez- 
ling the King's Armour, Ordinance, Victuals, (pro- 
ded for Soldiers) to the Value of twenty Shillings.] 
ee alſo the 9 & 10 W. 3. ch. 7. 3 Georg. ch. 2.] 
By the 43 Eliz. ch. 3, The moſt Part of the Juſtices 
the Peace yearly in Seſſions have Power to charge 
ery Pariſh towards a weekly Relief of maimed Sol- 
ers and Mariners. 
A Soldier or Mariner that begs, or counterfeits a Cer- 
cate of his chief Commander, ſhall ſuffer Puniſhmene 
a common Rogue. [See the 12 Ann. ch. 23. 
By the 3 Fac. 1. ch. 4. If any one goeth beyond ſea 
W ſerve foreign Princes, not having taken the Oath of 
egiance before he goes, it is Felony. [See 12 Am. 
. ch. 11. and ſee of Felony, Book 3. ch. 1.] If he is a 
Wntleman or Officer that is going to ſerve a foreign 
ice; he muſt be bound with two Sureties not to 
WF reconciled to the Pope, or to conſent to any Conſpi- 
y againſt the King; or elſe it is Felony. [See 1 Georg. 
| * oy the Puniſhment of Soldiers of the Popiſh 
sg10n. 
Nee the 13 Car. 2. ch. 6. 13 & 14 Car. 2. ch. 3. 15 Car. 2. 
„ 1 Georg. ch. 11. Concerning the Militia, or For Or- 
Wing the Forces in the ſeveral Counties of this kingdom. 
ee the 13 Car. 2. ch. 9. For the Orders for the better 
ernment of the Navy, Cc. 
py the 29 Car. 2. ch. 3. Soldiers in aQual Military 
vice, and Mariners at Sea, may diſpoſe of their Per- 
Wl Eſtates, as before the making of that Act, with 
pe to their nuncupative Wills and Revocations of 
s in Writing. 1 Georg. ch. 3. 3 Georg. ch. 3. 4 Georg, ch. 
y the 31 Car. 2. ch. 1. «5 Georg. ch. 3. 3 Georg. 
3. 4 Georg. ch. No Soldier ſhall be quarter'd 
n any Perſon or Inhabitant without his Conſent. 
every ſuch Inhabitant may refuſe to quarter any 
dine ier, notwithſtanding any Order whatſoever. [Sce 
Petition of Right. 3 Car. 1. ch. 17.] | 
e the 5 & 6 V & M. ch. 25. & 1 Georg. For Trial 
"mc and Miſdemeanors committed at Sea. . 
n y 
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By the 5 & 817. 3. ch. 21. All Regiſtred Seamen ul 


exempted from ſerving upon Juries, or in the Mag 


or in any Pariſh Office, unleſs he declare himſelf willig 


to ſerve. [See further for the Increaſe aud Encourage 


Seamen in this Statute. ] 


[See the 8 & 9W. 3. ch 23. 2 wn. ch. 6. ß 
&þ, 9. Concerning Apprentices to Scamen. See the 90 
10 V. 3. ch. 41. 4 & 5 Am. ch. 16. 3 Georg. ch. Coli 


cerning Scamen's Wages, Ce] 
By the 10 & 11 W. 3. ch. 11. Officers and Soldier 


who ſerved King William, may exerciſe Trades. [$M 


12 Ann. ch. 13.] 

By the 1 unn. ch. 9. Captains and Mariners belong 
ing to Ships, deſtroying the ſame to the Prejudice d 
the Owners or Merchants, ſhall ſuffer Death as Feloꝶ 
{See 4 Georg. ch. and Felony, Book 3. ch. 1.] 

By the 12 Am. 6h. 3. Soldiers, Mariners or Sea-faring 
Men wandering abroad and begging, ſhall be deem 
Rogues and Beggars, unleſs licenſed by ſome Tek 
monial or Writing under the Hand and Seal of fon 
Juſtice of Peace, ſetting forth the Time and Place. 
his or their Landing, and the Place to which they 
to paſs and limiting the Time for ſuch their Paſſig 

See 1 Georg, ch. The Puniſhment of ſuch 3s « 
deavour to perſwade Soldiers to deſert. [See 1 G. ch. 
1 G. ch. 34 3G. ch. 2. 3 G. ch. 3. at large. ] 


I hinted before, that there were Tempo 
Acts made from Time to Time to enable th 
King to hold Courts Martial in Time of Peas 
as well as War. Accordingly with othd 
Matters relating to the Army, 


By the 4 Georg. ch. Care is talen For Puniſhin 
Mutiny and Deſertion, and for the better Payment of tk 
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Army and their Quarters ; and whereby the King 
enabled to grant Commiſſions, &. to call a Oy 
Mertial, & c. As alſo, by that Act buying a Soldier's Arm 
Cloaths, Furniture, & belonging to the King, deft 
ing any Game, Poultry, Fiſh, or any Game of the Ky 


is puniſhable. And Provifim is made by the ſaid 4 


Concerning the Quarters of Soldiers in publick Hou 


and in private Houſes with the Owners Conſent, Fl 


ment for their Quarters, Carriages of the Forces up* 


4 


2 


their March, Protection from Arreſt of the Perſon of! 5 
Soldier in Civil Cauſes, Cc. and the — 4 | 


ue. Laws of England. 
Waty of the Juſtices of the Peace, Conſtables, Ot. ix 
: rely declared. : \ 
„ chi: 4 does not exempt Officers or Soldiers from 
ordinary Proceſs of the Law, nor extend to che 
i. 7his 47 end} the Twenty ffih of March, 


19. 


. 
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CHAP. VI. 
| 4 Perſon as Maſter of a Family, Husband 


or Wife, Parent or Child, Anceſtor or Heir, 
Landlord or Tenant, Guardian or Minot; 


T.-L 


AVING ſhewn a general Diviſion of Per- 
ſons in Reſpect of their Civil Capacities, 
the King and Subject; and of Subjects, as they 
2 either of the Clergy or Laity, Nobility or \ 
mmonalty, or of the Military State; I pro- 
ed to give an Account more particularly 
Perſons that are in Civil or Relative Ca- 
cities; as a Maſter of a Family, Husband or 
., Parent or Child, Anceſtor or Heir, Land- 
or Tenant, Guardian or Minor. And then 
the next Chapters of this Book, I ſhall give 
= Account of ſome Publick Officers, and of 
Vorationt, which are particular Perſons in 


—. — 4 —_— — — 
3 — 
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ſhine Eye of the Law, and fo conclude my Ob- 
of vations upon the firſt Object of our Laws, 
« .) The Perſons in our Commonwealth. 


WA Perſon therefore in a Civil Capacity may 
F ap 8 . * 
L As a Maſter of a Family; where I ſhall ge, Miaſtet 
Wderſtand the Word Family in a large Signi- 2 a Family. 
Wacion, including not only the Kindred, but 
8 Prentices and Servants, under the Maſter of 
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1. As for the Kindred. The Maſter of a 
mily may be conſidered as his Kindred are ri 
ted to him, tho* not of the ſame Hou 
Kindred are a certain Body of Perſons, of k 
to each other. (W) The Kindred is dif 
guiſh'd by Lines either aſcending, deſcending, 
collateral, with Reſpect to him. The aſcend 
Line is from Son to Father, and fo dired 
upwards. The deſcending Line is from Fah 
to Son, and ſo directly downwards. Til 
collateral Line is between his Brothers 2 
Siſters, and the reſt of the Kindred upwailfi 
and downwards, a-croſs, and amongſt th 
ſelves. Now to know the Degrees of ki 
dred, there are four Rules; 1. A Perſon ali 
to @ Perſon in the Line of Conſanguinity mala 
Degree. As in the aſcending Line, take the 
and add the Father, and it is one Degree 
cending, then add the Grandfather, and it 
ſecond Degree aſcending. 2. If there are 
Perſons, take away one and you have the N 
of Degrees. For if there are four Perſons, i 
the third Degree; if five, four Degrees. n 
the deſcending Line, take the Father andi 
the Son, and it is one Degree; then take 
Son and add the Grandchild, and it is! 
ſecond Degree, &c. wherein obſerve that. 
Father, Son, and Grandchild, tho' three] 
ſons, yet make but two Degrees. 3, Ine 
Line the Perſon muſt be reckon'd from whon 
Computation is made. For Example; It 
Queſtion is in what Degree the Sons of 
Brothers ſtand, we muſt begin, from 
Grandfather and deſcend to one Brot 
which is one Degree; then deſcend to 
Son, which is a ſecond Degree; then deſc 
again from the Grandfather to the other I 


. 6 Laws of England. 
W. which is one Degree; then deſcend to 
Son, which is the ſecond Degree. - Thus 
koning the Perſon from whom the Com- 
ration is made, it appears there are two 
rees, and that the Sons of two Brothers 
diſtant from each other two Degrees. For 
what Degree either of them is diſtant from 
common Stock, the Perſon from whom 
Computation is made, they are diſtant 
wixt themſelves in the ſame Degree. This 


at from the common Stock. But if they 
not equally diſtant then, 4. In whit De- 
ebe moſt remote is diſtant from the common 
Wk, in the ſame Degree they are diſtant betwixt 
"elves ; and ſo the moſt remote maketh 
WE Degree. Thus I and the Grandchild of 
= Uncle are diſtant in the third Degree; 
the Grandchild of my Uncle is diſtant 
ee Degrees from my Grandfather, the 
ret common Stock. 1 
The Common Law agrees in its Computa- 
n with the Civil and Canon Law as to the 
bt Line; and only with the Canon Law as to 
collateral Line. [See my New Inſtitute of the 
il Law with Notes, &c. Book 1. ch. 2. ] 
2. Apprentices and Servants may be under 
Government of the Maſter of the Family. 
1. Apprentices (from apprendre, to learn) ſig- 
y thoſe that are bound by Indenture (with 
eir own Conſents, or by the Agreement of 
eir Friends) to ſerve Men of Trade, &c. for 
rtain Years, upon Condition that the Ma- 
rs ſhall in the mean Time inſtru& them in 
eir Art or Myſtery. 


their Indentures, notwithſtanding their Non- age of 


een Years, 
| ty one Fears G 2 They 


che Way when the Kindred are equally di- | 


By the 5 Eliz. ch. 4. F. 43. Apprentices ſhall be bound 
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84 An Inſtitute of the Book | 
They ſhall be bound by their Indentures 9 

ſerve their Maſters, ſo as to be puniſhed {4 
Misbehaviour, ec. but not to entitle the My, 

| ſterto bring an Action againſt them for Brea 
(x) Danvers of Covenant; (x) except in London, where thy 
- -— eg Apprentice is above fourteen Years of Ag 
London But it hath been adjudged, (y) that, notwit; 
4% ſtanding the Cuſtom, a collateral Covenay 
65 1 Croke ſhall not bind an Infant. Some Friends an 
652. uſually bound for the Apprentice in the Cow 


3 Croke 179. try. [See 8 Ann. ch. 9. Concerning Rate a | 


Moneys given with Clerks and Apprentices, &c.] 


Apprentices to Trades and Husbandry ou ill 
to be regulated by the 5 Eliz. ch. 4. where if. 


is ſet forth, Who may take Apprentices, and Wil 
not: [But ſee 5 & 6W. & M. ch. 1 relating ui 
Weavers of Cloth, &.] Who ſhall be compel 
to ſerve in Trades; The manner of Puniſhing al 
Diſcharging Apprentices ; and How long they mi 
ws Therefore fee at large the 5 N 
cb. 4. 

Upon this Statute, §. 35. there have ben 
frequent Debates, as to 1he Manner of Puniſij 
and Diſcharging of Apprentices. For upon tht 
Section it is queſtion'd, whether four Juſtia 
in open Seſſions have not Power of Diſchaꝶ 
ing Apprentices upon Complaint of the M 

ſter, as well as upon Complaint of the A; 
rentice ? tho the Statute ſaith, F Default ſu 
be found in the Apprentice, then the ſaid Fufi 
&c. ſhall cauſe ſuch due Correction and Puniſmi 
to be miniſtred to him, as by their Wiſdom and I. 
(y) 1 Saund. cretion ſhall be thought meet. (y) But it is gent 
314. rally allow'd in Practice, that at their Ui 
b Ventr. 174+ cretions, they may correct or diſcharge hi 
And it ſeemeth that by the 7 Fac. 1. ch. 
one Juſtice of Peace may ſend him to ti 
Houle of Correction as an idle and 2 
— or 


h. 6. Laws of England. 
ſm, if the Apprentice is in Fault, tho' this 
annot be done by the 5 Eliz. | 
There have been alſo many Debates upon 
I. of that Statute ; where it is made un- 
awful for any Perſons to exerciſe any Craft or 
fen now uſed, (viz, at the making of 5 
liz. cb. 4.) except they ha ve been brought up there- 
ſeven Years as an Apprentice, &c. or to ſet any 
erſon on Work in ſuch Myſteries, except he ſhall 
ave been as an Apprentice, as aforeſaid, &c. (2) (2) 11 Rep 
Wow at the Common Law, any one might uſe 533, 54. © 
What Trade he pleaſed. But to prevent Un- 
Wilfulneſs in Trades, the Statute of the 5 Eliz. 
„ was made to reſtrain them. It is al- 
wed that ſeven Years Service required in 
Wy Craft or Myſtery, does not extend to the 
Netting of a Livelyhood by meer Labour, 
here there is no Craft or Myſtery. And ic 
ſaid, (a) That the Brewers and Bakers re- (+) 1 Ventt. 
uire Skill, yet they are not within the Act. 326. 346. 
d it hath been adjudged, that a Perſon 
rving as an Apprentice for ſeven Years 
ho not bound) may exerciſe his Trade, and 
t others to Work therein: In ſhort, this 
lauſe is not to be favoured any further than 
e Words do expreſsly direct; and therefore 
e Statute extends to Crafts and Myſteries 
uſed, at the making of the AR, and not 
| dnew Arts and Myfteries ſince invented. For 
fie Words are Craft, Myſtery, or Occupation 
no OW «ſed, &c. | 
lt muſt be expreſsly proved, that he that 
end not ſerve as an Apprentice, did himſelf 
ork at the Trade in a Corporation, or Market- (b) 1 Ventr, 
own, and make Gain by it: For the Act does 51. 
ot extend to (b) Villages, or forbid any one (e) 8 Rep. 
þ exerciſe a Trade (c) privately in his Fa- 1 Rep. ., 
ly, as to bake, brew, trim and ſhave, Cc. 13 Rep. 11, 
G 3 The. 5 


An Inſtitute of the Book 
The Penalty in this Clauſe of the Act isy 
be recovered by Indictment or Informatiq 
(but without Coſts) in the proper Coun 
where the Offence is committed, accord 
(d) 1 Ventr. to the 31 Eliz. ch. 5. 21 Fac. 1. ch. 4. (d) M 
8 9. 364. theſe Statutes do not extend to an Actiond 


pany oy Debt ; for that cannot be brought before ſug 


3 Lev. 31. Juſtices as are named in the Act; whereby tv 


(e) Hob. 134. Statutes may be eluded. Neo Qu. ; 
(e) An Apprentice cannot be ſent out of 

England, unleſs the Nature of his Service dull 

require it. . 1 

| As an Apprentice cannot be made with 

(f) Dalt. 85, Writing, ſo he cannot be (f) diſcharg d by 


Maſter without Writing under his Hand, »i 


with the Allowance of one Juſtice. | 
If any Maſter dies, the Apprentice goes lf 
the Executor or Adminiſtrator, to be mai 
(f) Danv. tain'd, if there are Aſſets. But the Excalif 
Ab: Tit. tor, Cc. may bind him over to another Mal 
London for the remaining Part of his Time. (f) if 
421. the Cuſtom of the City of London, an Appraſi 
| tice may be turned over from one to anothl 
and he to whom ſuch Apprentice is turm 
over, may have an Action cf Covenant. 
Breaches aſſign d. And in London, if a Man 
ſhall refuſe to make his Apprentice free wht 
the Term of his Apprenticeſhip is expin 
the Chamberlain will make him free, if ü 
Maſter cannot ſhew Cauſe to the conti 
[See the Court of the Chamberlain, &c. Bok 
ch. 1.] In other Corporations, the Apprenti 
may have a Mandamus out of the King's Be 
&c, directed to the Mayor, &c. to make hi 
free, if the Maſter refuſe to do it. 


By the 22 H. 8. h. 4. The Fees' for Entry of an 5 
rentice into a Fellowſhip, are ſettled, together with! 
— for Entry of his Freedom. 


* 


w 


h. 6. Laws of England. 


By the 28 H. 8. eb. 5. No Apprentice or Journeyman 


k 


| 516 all be reſtrained to uſe their Trades. 

E 

— Perhaps he may be reſtrain d by Bond, &c. 
cn ot to exerciſe his Trade in a particular 
) If lace. 

On d See the 5 Elix. ch, 5. Concerning Apprentices to Own- 
> ſus of Ships and Veſſels, or Houſholders, uſing the Trade 
y the Sea by Fiſhing, Cc. 1 Fac. 1. ch. 16. Concerning 


W oprentices to Wherrymen and Watermen. And for Bind. 
Wng poor Boys Apprentices to the Sea-Service to Ma- 
ut ers of Veſſels, Cc. See the 2 Aun. ch. 6. And the 4 Georg. 
> (06 here any Perſon of the Age of Fifteen, and under 
WT wenty-one, is willing to ſerve in any of the Colonies 


thor Plantations in America, &c. I the AF For further 
* preventing 2 Burglary, and other Felonies, &c. 
4 Sce 43 Eliz. ch. 2. 1 Jac. 1. ch. 25. 7 Jac. 1. ch. 3. 


b 9 V. 3. ch. 30. For poor Apprentices bound out by 
Whe Church. wardens and Overſeers. 
W Sce 1 Car. 1. ch. 4, Whereby Church. wardens and 
WOverſcers of the Poor are impowered to ſet up any 
ade for ſetting the Poor of the Pariſh to work. 
7 Car. 2. ch, 15. Of Apprentices to Hemp-Dreſſers, 
Lau od making Cloth of Hemp, Nets and Tapiſtry Hang- 
ng. 4 and 5W.& M. cb. 23. Where any inferior 
Tradeſmen, Apprentices, c. ſhall hawk, fiſh, or fowl, 
Wo and 11 W. 3. ch. 11. 12 4m. ch. 13. Concerning 
liſbanded Soldiers that may ſer up Trades. 12 Am. 
b. 18. Concerning Apprentices, Cc. to Perſons that come 
into a Pariſh by Certificate. 1 Georg. For giving Liber- 
ty to Perſons to work who have ſerved their Appren- 
iceſhips to the Woollen Manufacture in Celchefter, &c. 
See of mix'd Larceny, Book 3. ch. 1.] 
[See Dalton's and Nelſon's Office and Authority of 
Juſtices of Peace, It. Apprentices per Tot. ] 


2. Servants are either Menial, or not Menial. 
I. Menial Servants are the Domeſticks li- 


ring (infra Mænia) within the Walls of the 
Houſe, 


out exprefling any Time, the Law ſhall con- 
ſtrue it to be fora Year, and according to the 


Statute. 
G 4 The 


4 


(f) E. N. B. 


i ich- 16 
(f) If one retain a Servant generally with- 1 2 


Noy's Max. 
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The following Statute compels Servants .us 
ſerve, puniſhes Servants that aſſault their Mer 
ſters, prohibits Maſters from putting away der. ef Im 


Pleaſure. 


By the 5 Eliz. ch. 4. Any Perſons unmarried, or un, Miltinu+ 

thirty Years of Age, tho' married, are compellable n 
ſerve pne Year at leaſt, in the Arts of Clothier, Tayly 
Shoemaker, Baker, Brewer, Glover, Ce. if brought wi 
in any of the ſ:id Trades for three Years, Oc. and wh ſuff 
on Requeſt of any Perſon yling the ſame, ſhall not, AW if: 
fuſe to ſerve for the Wages limited by the Statut: 
C. 4. and 5. Others are eompellable to ſerve in Husby, 
dry by the Year. $.7. Allo every unmarried Wony 
out of Service may be compelld to ſerve by the Yeu WF. 
Week, or Day, for ſuch Wages as two Juſtices of Pex e 
Ce. ſhall think fit, in Pain of Impriſonment. F. a4. 

If any Servant make any 4favlt upon his Maſtr 
Miſtreſs, or Overſeer of him or his Work, he ſhall b 
impriſon'd for one Year or leſs, and have further Py 
niſhment as the Juſtices in open Seſſions ſhall think co 
venient. $. 21. 


3 
- 
ed 
—1 
„ 


Apprentices and Seryants may be corre! 
with Moderation by their Maſters, 


A Servant cannot be put away before the End of hi 
Term without a Quarter's Warning, unleſs for ſon: 
reaſonable Cauſe to be allow'd by a Juſtice of Peace 
Cc. § 5. And none ſhall put away any ſuch Servant t 
the End of his Term without a Quarter's Warning 
unleſs upon Cauſe to be allow'd as aforeſaid. F. 6. 


. 


Au. If this Clauſe extends to common hir 
7 tho' the common Practice ſuppoſa 
it; ; 

If a Servant retain'd for a Year falls ſic, 
cc. the Maſter cannot put away his Servant 
or abate his Wages. Weaic 


And no Perſon retained, ſball depart from his Mal" e 
befqre the End of th: Term, ualeſs far ſome reaſons" 


Caul | 


Nen 6. Laws of England. 


Wi zuſe to be allow'd as aforeſaid; or at the End of his 
Via. erm without a Quarter's Warning, upon the Penalty 
Jof Impriſonment. F. 5, 6, g. . 


If a Servant ſhall refuſe to do his Service, 
his is a Departure in Law, altho' he con- 
nd einue with his Maſter. | 
Eu (g) It is a reaſonable Cauſe of Departure 
rom Service, if the Servant is not allow'd 
a uchcient Meat, Drink, Cc. or if the Maſter's 
tr Wife beats him. 
, If a Woman that is a Servant doth marry, 
bn Wc ſhe muſt ſerve out her Time, and her Huſ- 
: Wand cannot take her out of her Maſter's Ser- 
rice. And if a Woman, being with Child 

of a Baſtard, procures her ſelf to be retain'd 
wich a Maſter, who knoweth nothing there- 
pf, or if ſhe be begotten wich Child during 

er Service, this is a reaſonable Cauſe why 
he Juſtices ſhould diſcharge her from her 
Service; for ſhe hath made her ſelf uncapable 
deo ſerve any longer. If a Man retain a Ser- 
yant for ten Pounds per Annum, and he depart 

ithin the Year, (h) he can have no Wages. 
\nd if Wages are to be paid Half-yearly, and 
ehe Maſter (i) dies after the firſt Half-year, 
ce be Servant ſhall have Wages only for the firſt 
ing lalf. year. [ See of Mages, infra, pag. 90, 91.] 

8 A Servant, when his Maſter is dead, is le- 

„ally diſcharg'd. 
ic (i) If a Servant damage my Goods by his 
ol Negligence, an Action of the Caſe lieth a- 
gainſt him. 


r ES ii 


one 


A | 
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ck 


201 8 By the 33 H 6. eb. I. A Remedy is provided 2. 
7 Painſt Servants that imbezil their Maſter's Goods after 
heir Deaths. ['See the 21 H. 8. ch 7. and Grand I ar- 


(8) b. N. . 
168. 


(h) Noy's 
Max. 90. 


(i) 5 Rep. 14. 


5 , Book 3. ch. 1] (k) Where Servants imbezil their (x) 3 Inſt. 
0 Maſters Goods, or ſteal from their Maſters to the Value 108. 
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of forty Shillings, Oc. See for their Settlement in pi. 


riſhes, Tit. Overſeers of the Poor, ch. 7. poft. And ſaꝛ mi 
more of Servants infra.] ce 
Servants not Menial, or not Domeſtick, 2 
are Labourers, who not having a ſufficient 
Eſtate to live upon, and not employ d in any WF 43 
Art, are (1) compellable to ſerve. th 
The above-mentioned Statute of the 5 ER Va 
ch. 4. ſhews, with reſpe& to Labourers, — 
f 0 
Who ſhall be compelled to ſerve, ſettles Wage d fo 


Servants and Labourers, puniſhes Labourers thi WT me 
#ſſault their Maſters, puniſhes a Departure from thei Wi 
Work without Cauſe. For All Perſons meet for L. 
bout ſhall be compelled to ſerve by the Day, in h 


time of Hay or Corn Harveſt. F. 22. ] 
bor 
Concerning the Wages of Servants, Labon * 
rers, Artificers, Husbandmen, or Apprentics , 7 
of Husbandry, ten 
Their Wages ſhall be aſſeſſed Yearly at every Eaſter- A4 bot 
ſions, & c. F. 15, 16. [See the 1 Fac. 1. chap. 6. 1 Cor 
which Starute, The Sheriff, &. ſhall cauſe the fu - 
Rates to be proclaim'd.] None ſhall give greater Wi | 
ges than thoſe rated as aforeſaid, in pain of fn be 
Pounds, and ten Days Impriſonment. §. 18, 19. tic 
every Retainer, or Payment, or Writing, contrary ug ly 
the true meaning of the Act to be void. But a Mali lf, 
may reward a Servant as he pleaſes, ſo as it be not H 
way of Contract. §. 20. : 
| 8 oth 
(m) It is ſaid, That the Statute does nul 2 5 
extend to the Wages of Coachmen, Foormann 1 
or other Servants than in Husbandry, &. -n 
nav 
If any Labourer ſhall make an Aſauls upon i of | 
Maſter, or the Overſeer, he ſhall ſuffer as Serv 7h, 
making ſuch Aſſault. & 21. [Sec pag. $1, onte.] por 
Every Artificer, or Labourer, that ſhall be retaint 44 
for Building, or Repairing, or for any other Wa 
done by the Great, 25 not depart from the fant ; and 
| before the finiſhing thereof, unleſs it be for No- oth 


mens 


Ch. 6. Laws of England. 


1 ment of Wages, or other lawful Cauſe, without Li- 
cence, in pain of one Month's Impriſonment, and For- 
k feiture of five Pounds to the Party grieved. $. 13, 14. 
J The Statute of the 5 Eliz. cb. 4. and the 
any WY Ell. eb. 2. &c. are excellent Statutes for 
the right Government of Apprentices, Ser- 
7. A vants, and Labourers ; but they are not put 
in Execution as they ought, as to the Ability 
Jof Parents of Apprentices, Teſtimonials, Rates 
for Wages, Workers in Harveſt, &c. which 
the makes Servants intollerably inſolent. 
15 & (m) The eſtimonial concerns only hired (m) 1 Mod. 
+ AY ocrvants in Trades and Husbandry. 78. 
= By the 20 3 £4.6. Artificers, Workmen and La- Hetl. 164. 
bourers, that conſpire together concerning their Work 
0% or Wages (as Victuallers conſpiring to ſell at unrea- 
on ſonable Prices) or not to meddle with one another's 


Work, or finiſh what another hath begun, Cc. forfeic 


ten Pounds. [See 1 Ann. Stat. 2. chap. 18. For La- 
e bourers in the Woollen Manufacture. 7 Ann ch. 12. 
Concerning the Servants of Ambaſſadors. 
— There are ſome common Caſes neceſſary to 


in be known concerning Servants, in a more par- 
ticular Manner; which may be applied part- 
ly to Apprentices, as alſo to Stewards and Bai- 
Ii. Therefore, 

Let us ſee what the Mafter may do againſt 
others with reſpe& to his Servant, and how 
oa Servant may charge his Maſter by his Act. 


= 
e TI „„ 
F EO TIE: 


. his Servant againſt another. 


of his Servant; but then it muſt be alledged, 
That by reaſon of ſuch Battery he loſt his Service: 
For otherwiſe the Servant muſt bring the 
Action. A Maſter may alſo juſtify an Aſſault 
and Battery in Defence of his Servant; for 
otherwiſe he might loſe his Service; as a Ser- 
3 | vant 


1. The Maſter may maintain the Cauſe of (a) 9 Rep. 
(n) tHe Ahn 
have an Action of Treſpaſs for the Battery 10 Rep. 130. 
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(o) Dr. & 
Stud. Dial. 
2. eh 42 & 


47. 


(p) 8 Rep. 
Z2z 33+ 


(q) Latch 
127. 

2 Roll. Abr. 
685, 686. 


(r) r Roll. 
Abr. 98. 


(s) Nay's 
Max. 94. 


(c) F. N. B. 


167, 168. 
2 Lev. 63. 


others, in reſpect of his 


Action againſt the Innkeeper; not if he i; 


An Inflitute of the Book | 
vant may juſtify an Aſſault and Battery in 
Defence ÞF his Maſter. 2 
If a Servant rides upon his Maſter's Horſe 
to do an Errand, and the Horſe is attach 
upon a Plaint of Debt againſt the Servant, 
and forfeited for Non-appearance of the Ser. 
vant, (o) the Maſter ſhall have an Action of 
Treſpaſs againſt the Officer that attach d him, 
If my Servant is travelling upon my Horſe, 
about my Buſineſs, and comes to a Common 
Inn, and delivereth the Horſe to the Hoſtelet, 
and it is ſtolen, the (p) Maſter ſhall have an 


put to Graſs by the Servant's Order, or ſtolen Mi 
in any other Place out of the Inn. 1 
(q) If a Servant is robbed on the High- 


way, of the Maſter's Money, the Maſter be. 
ing abſent ; the Maſter, or the Servant may er 
bring the Action againſt the Hundred; and WY a 

| 


the Maſter may be a Witneſs to prove the 
Delivery of the Money to the Servant, be. 
fore the Robbery, though he brings the Action 
in his own Name. | 
If my Servant is cozened of my Money, WM. 
(r) I may have an Action of the Caſe againit 
the Perſon that cozen'd him. = 
If a Servant that keepeth the Maſter's Shop, 
or uſeth to ſell for him, give away the Ma 
ſters Goods, (s) the Maſter* may have the 
Action againſt the Receiver. 2 
The Maſter alſo may have an Action 2. 
gainſt one that entices away his Servant, or 
(t) hires him, knowing him to be his Ser- 
vant. | 8 
Theſe Actions the — on may have again} 
Servant. 5 
2. On the other ſide, The Maſter may be 


charged for the Act of the Servant, ( viz) by : 
4 Th | 


Ch; 6. Laws of England. 93 
is Offence or Wrong, Contract or Negli- 


7ence. 

A As to Offences and Wrongs, An Innkeeper 
mall be charged to anſwer Damages for Theft 
committed by his Servant, or any other, up- 
Jon one that lodgeth in his Inn as his Gueſt, 

though the Innkeeper is not particularly 
W:ruſted with them; not if the Gueſt is robbed 
Why his own Servant, or Companion; for here 
Ine Innkeeper was in no fault. If a Man is 
Wrobbed in a Private Family, or Tavern, by 
; one of the Servants, or by any other, the 
Maſter is not chargeable : Neither is the Ma- 
ter chargeable, if his Servant ſteals the Goods 
Wof one of the ſame Town that lieth in the 
Ian, who was not a Traveller. | 
Action of the Caſe lies againſt the Maſter 


Wor Damage (u) done by his Dog; eſpecial- (u) Dr. & 
y if he was ſet on by 12 Stud. Dial. 3. 
In (w) Treſpaſs, or Felony, the Maſter ch. 42. 
all be charged Criminally for his Servants * Rep. 3a. 


\&, if the Servant did it by his Maſter's — 
ommand. 4 Rep. 18. 

100 If a Vintner's Servant ſells Corrupt (w) Dr 

Wine, to the Wrong and Injury of another, an Stud. Dial. 

Action of the Caſe lies againſt the Maſter Ty Roll. 

ho the Maſter did not command the Servant Abr. 95. 

Wo ſell to that particular Perſon. For he acts 

Hut as a Servant. | 

2. As to a Contract; if a Maſter (x) agrees (x) Noy's 

Jo an Act done by his Servant, it ſhall be ſaid Max. 93, 94. 
Jo be the Maſter's Act; as in borrowing or 

Wcceiving of Money, Cc. Whatſoever comes 
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: (w) Qui facit per alium, facit per ſe. 4 Inſt. 109. 
= () nt Ratihabitte retrotrahitur, & Mandate aquipa- 
| . 1 Inſt. 245, a; 
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within the Compaſs of a Servant's Bufineſs, the 
Maſter ſhall be chargeable therewith, as of WiW** 
his Command, and ſhall likewiſe have Ad. 
cy) Dr. & vantage of the ſame againſt others. (y) By 
Stud. Dial. if a Servant borrows Money in his Maſter, 
2. ch 42. Name, or takes it up of a Creditor of hi 
Maſter's without Order, that does not bin 
the Maſter. 3 
1) 1 Roll. (z) If my Servant fell my Horſe or othe 
Abr. 95. Goods in a Fair or Market with ſecret Faults, Wo - 
which I knew of, the Buyer can have ee 
Action againſt me the Maſter, unleſs I hit : ty 
my Servant ſell to that certain Perſon. Ihen 
(a) Dr. & (a) If a Servant make a Contract in h lt 
Stan Dial. Maſter's Name, the Contract ſhall not bin 
F. N. H. 120. his Maſter, unleſs it were by his Maſten * 
Is Command or Aſſent. Helis 
(b) Roll. (b) If my Servant lets aLeaſe of my Land iu a bs 
Abr. 95- Years, reſerving Rent to me, and warrants i uch 
free from Incumbrances when it is incumbrei Ne 
the Action lyeth againſt the Servant, not . 
gainſt the Maſter; for it was the Warranty al 1 
N the Servant, who exceeded his Power. ay 
(c) Dr. & (c) If a Man ſend his Servant to a Fair «i alt 
— ubi Market to buy for him certain Things, tine 
Noy's Max. he doth not command him to buy of a c P 
tain Perſon, yet the Maſter ſhall be bound) N 0 
the Servant's Contract, if he buys of an 
one; but if the Servant in that Caſe buy 
them in his own Name, not ſpeaking of e! 
i Maſter, the Maſter ſhall not be charged, u 
| leſs the Things bought came to his Uſe, au 
1 he have Notice that they do ſo, If a Maſtz 
f always gives his Servant Money, he ſhall nh 
anſwer for what the Servant buys on Trw 
But if he ſends ſometimes on Truſt, he mu 
anſwer to his uſual Tradeſmen for what is 
taken up upon Truſt by him, 
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Ch. 6s Ls of England. 
If a Man maketh another his general Re- 
tiver, and he receiveth Money of a Credi- 
or of his Maſter's, and giveth an Acquittance, 
Ind doth not pay his Maſter the Money; 
Jet that Payment diſchargeth the Creditor, 
Jad the Act of the Servant ſhall bind the Ma- 
F er: But if the Creditor of the Maſter had 
W-ken an Acquittance of the Servant without 
q Paying the Money, that Acquittance will be 
Who Bar to the Maſter, unleſs he made him 
Receiver by Writing, and gave him Autho- 
ity to make Acquittances, and the Servant 
5 ew that Authority. 
If a Creditor deliver to a Receiver a Horſe, 
. in Recompence of a Debt; that Delive- 
y diſchargeth not the Creditor, unleſs it is 
elivered over to the Maſter, and he agree to 
Wc. For the Receiver hath no Power to make 
Joch Exchange, But his Maſter might have 


Oo VP : R . 

red iven him a ſpecial Authority. f 

3. Maſters may often ſuffer for the 1 * 

jd f their Servants. As (d) a Maſter ſhall be (d) Noy': 


Wharged if his Servant, or any of his Family, Max. 94- 
L aſt any Thing into the Highway to the Nu- 
ace of the King's Subjects. (e) If Goods (e) Dr. & 
re delivered to the Servant of a Carrier, and Stud. Dial. 
£ he _ are loſt, an Action lies againſt the 2. ch. 42. 
Maſter. | 
If a Smith's Servant pricks a Horſe while 
e is ſhoeing him, the Maſter ſhall anſwer 
Wor the Damage. 
If a Servant by keeping Fire negligently 
\0 Purns his Maſter's Houſe and his Neighbours, 
u ere an Action lies againſt the Maſter. But 
uche Servant bear Fire negligently in the 
reet, and thereby the Houſe of another is 
WO 8 there lieth no Action againſt the Ma- 
4 TL. 


| But 


cy) Dr. & vantage of the ſame againſt others. (y) Bu 


Noy's Max. he doth not command him to buy of a e 
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| within the Compaſs of a Servant's Bufineſ;, th 


Maſter ſhall be chargeable therewith, as of M 
his Command, and ſhall likewiſe have Ad. 


Stud. Dial. if a Servant borrows Money in his Maſter; 
2. ch 42. Name, or takes it up of a Creditor of bi 
Maſter's without Order, that does not bind 
the Maſter. | | | 
2) 1 Roll. (2) If my Servant fell my Horſe or oth« if 
Abr. 95. Goods in a Fair or Market with ſecret Fault, 
which I knew of, the Buyer can have W. 

Action againſt me the Maſter, unleſs I bi 
my Servant ſell to that certain Perſon. 

(a) Dr. & (a) If a Servant make a Contract in h 
_ Dial. Maſter's Name, the Contract ſhall not bim 
F. N. F. 120. his Maſter, unleſs it were by his Maſter 
= Command or Aſſent. 5 
(b) Roll. (b) If my Servant lets aLeaſe of my Land fu 
Abr. 95- Years, reſerving Rent to me, and warrants i 
free from Incumbrances when it is incumbre( AE 
the Action lyeth againſt the Servant, not + 
gainſt the Maſter; for it was the Warranty dM f t1 
| the Servant, who exceeded his Power. : 
(c) Dr. & (c) If a Man ſend his Servant to a Fair «MW 
— ubi Market to buy for him certain Things, th 
tain Perſon, yet the Maſter ſhall be bound vi 
the Servant's Contract, if he buys of ani 
one; but if the Servant in that Caſe buy 
them in his own Name, not ſpeaking of tl 
Maſter, the Maſter ſhall not be charged, ul 
leſs the Things bought came to his Uſe, an 
he have Notice that they do ſo. If a Malt 
always gives his Servant Money, he ſhall nl 
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anſwer for what the Servant buys on Tru 
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But if he ſends ſometimes on Truſt, he mu 


anſwer to his uſual Tradeſmen for what i 
taken up upon Truſt by him, | 


94, 95» 
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| . 6. Lams of England. 


e lf a Man maketh another his general Re- 
. ver, and he receiveth Money of a Credi- 
or of his Maſter's, and giveth an Acquittance, 


Jet that Payment diſchargeth the Creditor, 
d the Act of the Servant ſhall bind the Ma- 
Wer: But if the Creditor of the Maſter had 
W:ken an Acquittance of the Servant without 
l paying the Money, that Acquittance will be 
o Bar to the Maſter, unleſs he made him 
Receiver by Writing, and gave him Autho- 
Fity to make Acquittances, and the Servant 
ae that Authority. 
If a Creditor deliver to a Receiver a Horſe, 
*. in Recompence of a Debt; that Delive- 
diſchargeth not the Creditor, unleſs it is 
Wiclivered over to the Maſter, and he agree to 
t, For the Receiver hath no Power to make 
uch Exchange, But his Maſter might have 
rei iven him a ſpecial Authority. 
3, Maſters may often ſuffer for the Negligence 
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ter; 
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£ aſt any Thing into the Highway to the Nu- 


alter. 

If a Smith's Servant pricks a Horſe while 

Je is ſhoeing him, the Maſter ſhall anſwer 

Wor the Damage. 

I a Servant by keeping Fire negligently 

Purns his Maſter's Houſe and his Neighbours, 

ere an Action lies againſt the Maſter. But 

> c | the Servant bear Fire negligently in the 

wow and thereby the Houſe of another is 

;; if 8 there lieth no Action againſt the Ma- 
ter. 

| © But 


b 


Ind doth not pay his Maſter the Money; 


f their Servants. As (d) a Maſter ſhall be (d) Noy's 
; harged if his Servant, or any of his Family, Max. 94- 
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once of the King's Subjects. (e) If Goods (e) Dr. & 
re delivered to the Servant of a Carrier, and Stud. Dial. 
Ihe Goods are loſt, an Action lies againſt the 2. cb. 42. 
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tf) 1 Inſt. 
29. 2. 


(s) 1 Inſt. 
55. b. 


Of Husband 


and Wife. 


Convict by Oath before two Juſtices of the Peace, (j 
forfeit a hundred Pounds to the Church-wardens of th 


Work- houſe for eighteen Months, to be kept to hu 


with relation to Husband and Wile ; 


An Infiitute of the Book H 

But by 6 Ann. ch. 2 No Action ſhall be maintain! 
againſt any in whoſe Houſe or Chamber any Fire fy 
accidentally begin: Provided that nothing there ſul 
make void any Agreement between Landlord and Tenm 


And if any Servant, thro' Negligence, ſhall cauſe in 
Houſe or Out- houſe to be fired ; ſuch Servant bei 


Pariſh, to be diſtributed amongſt the Sufferers; or upy 
Non-payment, ſuch Servant ſhall be committed to ſon TID! 


Labour. 


(f) If a Servant, Bailiff of a Matior, iſ 
Receiver, or a Factor, or the like Acco 
tant, is robb'd without his Default or Neg 
gence, he muſt be allow'd on his Account vil 
his Maſter ſo much has he loſt. But otherwui 
it is of a Carrier; for he hath his Hire, a 
undertaketh thereby the ſafe Cuſtody of tri 
Goods. [See the 9 Ann. ch. 10. Concerninf 
the Poſft-Office. ] | | 

The (g) Diſcharge or Turning out of if 
Receiver, Factor, Attorney, Ce. in thejr AWſ 
ſence, is not ſufficient in Law, *cill they hu 
Notice of it. 

II. A Perſon may be Baron or Feme, (l. e 
Husband or Wife. Husband and Wife aff 
made ſo by Marriage; and therefore it nn 
be proper to ſet forth, 1. Where Marriai 
may be contratted ; 2. The Effet of A 
3. Hol 
Marriages may be diſſolved; 4. What Rig 
do accrue to Husband or Wife after 


Diſſolution. Wc b 
r. Where Marriages may be contracted, Eſpot | Dit 
fals go before them. Eſpouſals are a Conti che 


or mutual Promiſe to marry each other he 
after. Marriage or Matrimony is an Eſpouſ 
de præſenti, and a Conjunction of _ 1 
5 on 


ue. Laws of England. 97 
mari in a conſtant Society of living toge- 

r. (h) Mutual Conſent makes the Mar- (b) 6 Rep. 23. 
ge before Conſummation. And it being a Iaſt. 33. . 
dnjunRtion of one Man and one Woman, 

gam is thereby excluded; as alſo Concubi- 

e, becauſe it conſiſts in a conſtant Society 

living together without the Liberty of 

ting at Pleaſure. [See 1 Fac. 1. ch. 11.] 

Bigamy differs from Polygamy ; for a Biga- (i) » Inſt. 88. 
ais he that hath two or more Wives ſuc- 

Wively, or one after another. 

W Where a Marriage is to be contracted, Re- 

a ought to be had to the Age of the Par- 

Ws, and the Degrees of Conſanguinity and Afﬀe- 

Wy berwixt them. 

WAs to (k) Age of Conſent, the Woman may (K) 1 Inft. 357 
Wrry at twelve Years or after, and the. 78. b. 79. 
Wan at fourteen or after. And if they are ay moan 
Wrried before, there needeth not a new : Inſt. 38 99. 
Wrciage if they agree at thoſe Ages; for 6 Rep. 22. 

W firſt they were Husband and Wife in 7 Rep. 43. 
Www. But if they are married before thoſe 

Ws, they cannot diſagree till they come to 

Wc Ages; and then at that Time, and not 

ore, they may diſagree and marry again to 

ers without any Divorce. But if they 

ee give Conſent at thoſe Ages, they cannot 

Wagree afterwards. If a Man at the Age of 

urteen marry a Woman at the Age of Ten, 

may as well diſagree at the Age of Twelve 

he Woman, tho'he was at the Age of Con- 
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WD. Becauſe in Contracts of Marriage, ei- 


.. 6 Rep. 22. 


r both muſt be bound, or equal Election 
Diſagreement be given to both. And ſa 
the contrary, if the Woman is of the Age 
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=) Conſenſus, non concubitus, facit Matrimonium, 1 Inſt, 


H of 


2 ” 
4 
* 


357. 


( m) I | Inſt, 
24+ 2, | 
2 Inſt. 684. 


(n) Vaugh, 
206. 

2 Vearr. 9. 
(o) 2 Inſt, 
683, 684. 
Het. . 
2 Ventr. 12. 
2 Ley, 254. 


Sd If an (1) Ideot from his Nativity tate 
1 Roll. Abr. Wife, they are Baron and Feme in Law, à 


"An Inſtitute of the Book] 
of - Conſent and the Man under { 
Age. | 


their Iſſue legitimate. For he is allowed 
be capable of Conſenting to Marriage. 

The Conſent of Parents is not neceſſam 0 
make the Marriage effectual. 


See the 3 H. 7. ch. 2. and the 39 Lia. eb. 9. Fort 
Penalty for carrying away a Woman againſt her N 
c. and Book 3. ch, 1. Of Felonies againſt the 
And ſee the 4 and 5 Ph. & M. ch. 8. Concerning thet 
king away Maidens or Women- Children unmum 
within the Age of ſixteen Years, Oc. and Of Offen 
againſt the publick Peace, Book 3. ch. 3. 

By the 29 Car, 2. ch. 3. No Action ſhall be broy 
upon any Agreement or Conſideration of Marriage, 
leſs the Agreement, or ſome Note thereof, be in \ſi 
ting, and ſigned by the Party to be charged, Gr. 


As to the Degrees, (m) all Perſons may lx 
fully marry that are not prohibited by d 
0 Degrees, or otherwiſe by God's Li 

or, 


By the 32 H. 8. ch. 38. Nothing (God's Law exceptil 
ſhall trouble or impeach any Marriage without the 
vitical Degrees. [See Levit. 18. and the 28 F. 8. d 
Where the Degrees prohibited are mention d.] 


Therefore the Son of a Father by anottbe 
Wife, and the Daughter of a Mother by an 
ther Husband, and ſo & converſo, may marr); 
as alſo Couſin Germans by the ſaid Statut 
(n) So one may marry the Wife of his Gra 
Uncle upon the ſame Reaſon. 

(o Note, That tho' the Marriage of tl 
Nephew with his Father's Siſter, and the Mt 
ther's Siſter, is forbid in the 18th Chal 
ter of Leviticus, and the Marriage of che UW 


* 
* 


hs. Les of England) 93 
with the Niece'is not prohibited in exprefs J 
ords; yet the ſame is implicicly prohibited, 
iſe it comes within the ſ me Reaſon. So 
you muſt not marry your Brother's Wife, 4 
du muſt not marry your Wife's Siſter, v. 16. | 
d thus you muſt conclude in like Caſes, 
here an expreſs Prohibition is on one Side 
ly, But none of theſe Marriages are void 
themſelves, but voidable by Sentence in 
e Spiritual Court. (p) For if a Man takes (p) 1 Roll. 
Siſter to Wife, they are Baron and Feme 340. 357. 
la Divorce, and till then the Iſſue are not 
iſtards. It is ſaid, that no Marriage ſhall 1 
impeach'd without the Levitical Degrees, 1A 
cept where God's Law doth prohibit. There- (d) 1 Inſt. 18 


re where there is a | Þnpotency, Fear 235. d. 
. Inpriſanment where there can be no Con- 3 Reg. 2 1 
at, or the Perſon is under Age of Conſent, * wy 


precontracted, or where a Woman hath a 
band living, or a Man a Wife living, Cc. 
ſuch Caſes the Marriages alſo are ro be 
lared void as prohibited by God's Law. 
W Leviticus it is ſhewn what Marriages 
W unlawful as to Conſanguinity, (or Kindred 


eptel ; . 
h Blood) and Afenity, (or Kindred by 
: 4 Warciage ) only. Other Parts of Scripture 


do be alledged againſt Marriages upon 

Wer Accounts. 

he (r) Loyalty (or Lawſulneſs) of Marci :- 
is always to be tried by the Biſhop's Cer- (r) 1 laſt. 
ar) cate, upon an Iſſue, Accoupled in lawful Ma- 134. a. 

atuu ren or not; as in a Writ of Dower, Appeal, 2 Init. 325. 
ſtardy &c. But this is ſeldom put in Pra- 


2 (s) But whether a Woman is a Feme 


fü ert, or whether ſhe is the Wife of A. or (5) 1 Taft, 
s triable by a Jury upon ſuch an Iſſue. 112. 2. 


Perefore a Marriage de Facto, or in Reputa- 
| H 2 tion, 


An Inſtitute of the Book 
tion, (as amongſt the Quakers, Cc.) is allow 
to be ſufficient to give Title to a Pera 
Eſtate; becauſe the ;Lawfulneſs of the My. 
riags is not in Iſſue, or the Point to be tris 
For the Iſſue is whether a Marriage was con 
tracted betwixt the Parties or not, or whethy 
the Parties lived in a married Eſtate, when 
the Legality of it does not come in Queſtia 
As to the Lawfulneſs, the Biſhop's Opinin 

© » after he hath heard the Cauſe, muſt determi 
% it. [ See of Baſtards, infra.] fl 


By the 7 and 8 W. 3, ch. 35. If a Parſon, Ce. mini 
or knowingly ſuffers any other Miniſter to marry 1 
Perſons in any Church or Chapel to ſuch Parſon, & 
belonging, without Publication of the Banns of Ma 
mony, or without Licenſe, he forfeits One hund 
Pounds; and the Perſon ſo married ten Pounds; u 
the Sexton, or Pariſh-Clerk, aiding and aſſiſting, f 
Pounds, The ſaid reſpective Forfeitures to be rn 
ver'd by Action of Debt, &. one Moiety there 
the King, and the other to him that will fue fort 
ſame. [See 10 Ann. ch. 19. ] 


But if the Marriage be once ſolemnizedl 
one in Orders, it is good; notwithſtandi_h# 
theſe outward Irre gularities. 
2. The Effect. and Conſequences of Marin 
with Relation to Husband and Wife, ar 
That the Husband and Wife are accounted 

(0 Lit. 168. be but (t) one Perſon in Law. Therefort 
* Man cannot (u) grant Lands, & to his Wi 
ptr nga during the Coverture, nor any Eſtate ot 
(u) 1 Inſt. tereſt to her, nor enter into Covenant w 
112. a. 187, her. But he may by his Deed covenant wi 
. others for her Uſe, &c. and he may give! 
(w) Lit. 168. her by (w) Deviſe or Will; becauſe the Dei 
3 Inſt. 112. b. or Will doth not take Effect till after the Det 
of the Deviſor or Teſtator. [See of the Meth 

Granting Copy- bold Eftates. Book 2. ch. I.] Yeti 

Feme Covert is ſeized of Lands in Fee, ſhec 


AY 


" beat 


deviſe them to her Husband, becauſe at the 
ime of making her Will, ſhe had no Power 
\ diſpoſe of them; and the being under the 
wer of her Husband, the Law will intend 
to be done by Coercion. | See the 34 & 35 
' 8. ch. 5.] They cannot be Witneſſes for or 
gainſt each other, (x) except they may be (x) Raym. x, 
itneſſes againſt each other in Caſe of High 
reaſon, for the ſake of the Government, or 
don the Statute of the 3 H. 7. ch. 2. where 
ge Wife may be Evidence (y) againſt her (0 Cro. 
usband for forcibly taking her away and 433. 
arrying her. 2. The Husband hath Power 1 Ventr. 243. 
rer his Wife's Perſon: She is ſo much under 
s Power, that ſhe is diſabled to (2) Contract (2) 1 Inſt, 
ith any Perſon without his Conſent, prece- 112-4 
nc or ſubſequent, expreſs or preſum'd. For 
o our Law does not exclude che Wife from 

r: che Goods of her Husband, (nay it is (a) (); Inft. 
pt Felony if ſhe takes them away) yet ſhe 110. 
ay not diſpoſe of them, nor pawn them. 


If the Wife play and loſe her Husband's (b) 1 Sid. 
oney, che Husband may recover it. But 109.121,122, 
ſhe win at Play, and gives Truſt for the 127. Kc. 


oney won by her, the Husband may reco- Le. 16 


r the Debt. She cannot bind her Husband 
Strictneſs for Neceſſaries by any Contract, 
nleſs a precedent or ſubſequent Aſſent is 
oved or preſum'd : But uſually her Con- 
acts are allow'd, if ſhe buys Goods for her 
If, Children, or Family, as Bread, & c. or 
r her own neceflary Apparel. The Husband 
bound to maintain his Wife in Neceſſaries; 
dd therefore if Goods come to the Husband's 
, it is Evidence to prove his Aſſent; but 
dt binding Evidence, for it may be contra- 
Qed by other Proof, as, that he gave his 
ite ready Money: Admitting then, that the 
| H 3 Husband 
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An Inflitute of. be Bock 
Husband ſhould be charged in Strifneſ; t 
Neceſſaries, tho he knows nothing of then, 
yet if he forbid particular Perſons to truſt ii 
Wife, - he: ſhall not be charged by them (e) 3 
ter ſuch Prohibition. As to a Prohibition ij 
general not to truſt a Wife, as by putting lere 
in the Gazette, &c. it cannot amount to a þ, 
gal Notice. If the Husband allows the Wik 
a Stipend for Cloths, &. and it is conſtant. 
paid, he ſhall not be charged. (d) The M, 
ceſſaries bought without che Husband's C tat 
ſent muſt not 3 according to the Degy 
of the Husband, but of his Efate too, or thy 
muſt be Neceſſaries generally. The Husbu ius 


is not chargeable for Neceſſaries, as Wear er 
Apparel, Diet, Lodging, &. according y 


his Eſtate and Degree upon an E ent, (i 
when the Wife goes away, and lives with u 
Adulterer, A Man fhall not be charged Hog 
the Contract of his Wife in other Cafes, (4 
if he hath no Notice of it, tho the Things art 
come to his Uſe; for it was not his Covi ey 
tract. Neither ſhall a Husband be boeh 
with the Wife's (f) Receipt of his Mone itic 
But notwithſtanding what has been ſaid, a 
tho* the Woman is under the Power of hi 
Husband, and tho all Power is transferr'd orte 
him by the Intermarriage, (g ) yet if he then eb 
en his Wife to beat, or to kill her, ſhe he 
make him find Security for the Peace. } 
The Husband hath Power over the Wiki 
Eſtate, by the Marriage. It is generally tru 
that Agreements between Husband and Wit 
before Marriage are extinguiſhed by yt 
Marriage. (h) Wherefore it is uſual for th 
Husband to covenant with others for the Mn h 
of his Wife, as for her 23 &c. ive 
then when there are no ſuch Agreements d 

2 Settlemeal 


ks Laws of England. yo3 


e nements before Marriage, the Husband 

hen ineth by che Marriage a (i) Freehold in (i) r Inſt. 
ett of his Wife, if he taketh a Woman to 351: *. 299. 
i chat is ſeized of a Freehold. And he b 30. . 


on ey make a Leaſe of twenty-one Years, or 
ree Lives of her Eſtate, and it ſhall be good 
d effectual in Law againſt the Wife, if it is 
ade according to the Statute of the 32 H. 8. 
„ 28, hereafter to be mention'd. [ See of 
eaſes, Book 2. ch. 3.] (kx) But ſee in the ſame 99 2 Inft. 


C tatute concerning Fines, Feoffments, or o- 

oi. 4% done by the Husband only, or the 

tho beritance of Freehold of the Wife, &c. The 

bau lusband alſo gaineth a Chatte! Real, as a (!) Dr. & 
acm for Years, &c. to diſpoſe of, if he plea- _ Dual. v. 
by Grant or Leaſe in her Life-time, or , 1,6,” 46. b. 
(i. voy ſurviving her. Otherwiſe it remains with 184. b. 299. 


e Wife; for the Husband can make no Dil b. zoo. 2.351. 
oition thereof by his laſt Will, if he doth “- 

ot ſurvive his Wife. If he grants away only 

art of the Term, the Wife ſhall have the 


C. everſion ; but if he grants the whole Term 
duk his Wife upon Condition, &c. and the Con- 
00 ition is broken, the Wife is barr'd ; for the 
1 hole Intereſt is paſſed away. Where he 


ay diſpoſe of the Wife's Term, he may 

orfeit it. Upon Execution for the Husband's 

Pebt, the Sheriff may ſell the Term during 

he Life of the Wife. (m) Where the Wife is (m Inft. 
t of Poſſeſſion during the Coverture, or hath 351. ® 

nly a Poſſibility, or is poſſeſſed of a Chattel 

deal as Executrix, the Husband cannot have 

„tho he ſurvives her. Laſtly, The Husband 

the Marriage, hath an abſolute Gift of all 

n) Chattels perſonal in Poſſeflion of the Wife (n) Dr. x 
n her own Right: whether the Husband ſur- Stud. Dial. r. 
ive the Wife or no. But if theſe Chattels cb. 7. 


derſcnal are Choſes in e, (ie Things eo = RN 


4 be 


* +. 
a o4 


has as Executrix, &c. are not given to ch 


(o) 1 Inſt. 
132, 133. &. 


(p) 3 Cro.69. 


was in Debt, the Husband and Wife mult 
ſued for this Debt, living the Wife. Bui 


An Inſtitute of the Book 
be demanded by Action) as Debts by Oblig, 
gation, Contract, ec. the Husband ſhall wi 
have them, unleſs he and his Wife recoys 
them. Perſonal Goods, which the Wii 


Husband by Marriage, tho' he ſurvive h 
Wife. Thus it is concerning the Freeky} 
Chattels real and perſonal of the Wife, whit 
the Husband gains by Marriage. 4. The Wit 
is diſabled to bring an (o) Action without h 
Husband for any Wrong done to her, or Hot 
Recovery of her Eſtate; except when N 
Husband is baniſhed by Statute. (p) But aw 
ſeems by the Cuſtom of London, a Feme . 
vert ſhall ſue and be ſued, if ſhe is a ff: 
Merchant or Trader, and where the Husbay 
does not intermeddle; and if the Action ii 
laid within the City, the Husband ſhall Do 
named for Conformity, but if Judgment Moi 
given, Execution ſhall he only againſt wv 
Wife. So the Wife cannot be ſued or ini 
leaded without the Husband. And then 
ore in Actions of the Caſe for ſcandal 
Words, Treſpaſs, &c. by the Wife, the Hu ot 
band muſt be made Defendant with her, er 


Execution muſt be awarded (q) againſt Hut 


Husband. (r) If the Wife, before Marriag 


the Wife die, the Husband ſhall not be chf e. 
ged for the Debt of his Wife after her Dez nn 
if the Creditor of the Wife do not get ju 
ment during the Coverture. (s) A Woman 
for her own Offence, may be indicted wit ra. 


out her Husband, and fhe only ſhall be PH ch 


to the Judgment, and fined ; and commirt 
till it is paid. If ſhe ſteal by the Compulianey 
of her Husband, or with him, it is not Felon 


C5 


k.6: Laws of England. 105 
a her. But this Privilege does not extend * 
J Treaſon or Murder. And ſhe may ſue and 
ſued (t) in Court-Chriſtian without her (t) 2 Roll. 
usband. 5 2 298. 
3. Marriages may be diſſolved by the natu · 
ral Death of Husband or Wife, or by Divorce. 
Divorce is two-fold, (viz.) 1. 4 Menſd & (u) 1 Inſt. 
Noro, from Bed and Board, and 2 Vinculo 235. a 
Iinrimonii, from the very Bond of Matrimo- 3 laſt. 89. 
y. A Divorce 4 Menſd & Thoro diſſolveth 
ot the Marriage; for it is ſubſequent to the 
Marriage, and ſuppoſes it to be a juſt and 
awful Marriage. This Divorce 4 Menſa & 
eo may be by Reaſon of Adultery in either 
ff the Parties, for Fear of Death, or for Cru- 
lty. But as it doth not diſſolve the Marri- 
ee, (w) ſo it doth not debar the Woman of (w) 7 Rep. 
WDower, or (x) baſtardize the Iſſue, or make 43 
oid any Eſtate for Life of the Husband and 3 8 
Wiſe, &c. But Dower may be loſt in the () 2 Inſt. 
aſe of continual Elopement. [See Weſtm. 435, 436. 
b. 34-] If a Woman is divorced 4 Menſa & 1 Inſt. 235. 2. 
oro, ſhe muſt ſue by her next Friend, and 
ot with her Husband. And ſhe may ſue in 
er own Name for Alimony, (or Maintenance 
ut of the Husband's Eſtate, during the 
Wcparation) either in the Chancery or the 
csiritual Court. And it will be allow'd, ex- 
Wept in the Caſe of Elopement or Adultery. 
eeveral Acts of Parliament have allow'd the 
nocent Party in Caſe of Adultery to marry | 
ain. 2. (y) A Divorce 4 Vinculo Matrimo- (y) 1 Inſt. 
may be by Reaſon of Impuberty, Precon- . Ig. 9 
ract in both or one of the Parties with ſome 5 Rep — 
cher, [See the 2 Ed. 6. cb. 23. 1 Eliz. ch. I.] | 
ute mpotency or Frigidity, Conſanguinity or 
alfa efnnity within the Levitical Degrees. Here 
ela de Marriage is abſolutely diſſolved as void 
om the Beginning; (2 A 
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Nep. . the Iſſue, of which that Court hath no Coy 


Dr. & Stud. ſeized of Lands and Tenements in Fee ſimp: 


_ = > 
* C 


*| 
\ þ 


(70 4 Rep. 29. (2) A Sentence in the Spiritual Court may 
diſfolve a Marriage, by Reaſon of a pu 
contra, tho' the Husband de facto is not Pary 

to the Suit or Sentence. | 
(a) 5 Rep.98. (a) If a Man is divorced by Reaſon x flat 
Frigidity, it ſhall not baſtardize the Iſſue by 
| another Wife. For he may be habilis and i 

\ babilis at different Times. 

(b)rInft.3;. (b) If a Marriage de facto be voidable by 
a. & b. Divorce, yet if the Husband die before ay 
Divorce, the Wife de facto ſhall be endowed. 
(e) r Inſt. 33. (c) Sentence muſt be given in the Spiri WWF 
a. 244-2 al Court in the Life of the Parties, and nue. 
5 Rep. 98. frerwards: (For it is in Effect to baſtardi 


nizance;) tho' a Sentence of Divorce gival 
in the Spiritual Court in the Life-time of tk 
Parties, may be repealed after the Death d 
the Parties. | 
A Divorce ſhall be tried by the Biſhop; 

Certificate, and not by a Jury. 

4. The A being diſſolved by Deu 

of either Party, ſeveral Rights do accrue u 
| the Survivor. 8 

(4) Lit. 52. I. If a Husband hath married a Wife (9 


Dial. 1. ch. 7. or in Fre- tail general, &c. and hath Iflue 
her born alive, he ſhall be Tenant for Lit 
by the Courteſy of England. [See of an Efall 
by Courteſy, Book 2. ch. 1. 7 

le) 1 Iaſt. 335% (e) If a Husband eized in Fee, or foi 

b. Life, in Right of his Wife, do ſow the Lani WP" 
and his Wife dies before Severance, he ſh 
have the Corn. Or if he himſelf dies befonl 
his Wife, his Executors ſhall have ic. 2. Ch 


i 


— 


(e) Sententis comra Matrimonium | 
Jndicotom, 7 Rep. 43. " 


1 6. Laws of England. 107 
Real; as, (f) the Tem of the Wife, or a (f) 1 Iuſt. 
: for Tears of the Wife, are a Gift in Law 35“. 4. 
o him if he doth furvive her; and ſo it is of 
er ocher Chattels Real in Poſſeſſion, as E- 

Rates by Statute Merchant, Staple and Elegit. 

hut if a Woman grant a Term to her own 

le, and taketh Husband anddieth, the Huſ- 

band ſurviving ſhall not have this Truft ; but 

e Executors or Adminiſtrators of the Wife. 
WT he Husband ſhall have all Chattels Real that 
Pre of a (g) mix'd Nature, (partly in Poſ- (8) 4 Rep. fl. 
- eſſion, and * in Action) as Rents in Ar- 

Wear incurr'd before the Marriage or after; 

ee 32 H. 8. ch. 37. ] Preſentation of a Church 

deing void during the Coverture, if he ſurvive 
Wis Wife; tho' he reduce them not into Poſ- 
eſſion in her Life-time. But of Things mere- 
Wy (h) in Aion» (as of an Obligation or Bond (bh) 1 Iaſt. 
Wnade to a Feme Covert, &.) the Husband 120. a. 
an claim them only as Adminiſtrator to his 

ife, if he ſurvive her. 

2. As for the Wife; (i) if ſhe hath mar- (Y Lit. 36. 
Wicd a Man ſeized of Lands and Tenements Dr. & Stud. 
Wn Fee, Cc. the Wife, after the Husband's Dial. 1. ch. 7. 
eceaſe ſhall be endowed of the third 
Wart. [See Of an Eſtate in Dower, Book 2. 

Wb. 1.] A Wife alſo after the Death of her 
WHuband, may claim her (k) Paraphernalia (x) 1 Roll. 
reg beſides, and re Dower) or neceſſary Abr. 911. 
Wipparel for her Body, and Cloth given her | 
Wo make a Garment, &c. beſides her Dower 
r Joynture. So that the Husband cannot 
ire them away by his Will. But ſhe ſhall 
Pot have exceflive Apparel beyond her Rank 
r Degree. Pearl Necklaces, Chains of Dia- 
Wands, Gold Watches, &c may be included 
Wunder Parapbernalia, if they were uſually worn 
che Wife, and were ſuitable to her Degree, 
7 according 
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according to the Faſhion of the Times. Some. 


times, by Cuſtom, ſhe may have the Furnitu WW { 
of her Chamber, It ſhe ſurvives her Husband, = 
()1Inſt. ſhe ſhall have her (I) Term for Years again, i 1 
. . the Husband hath not altered the Property, o | 
hath not made any Diſpoſition of it in hi þ 
Life-time. And ſo it is of other Chattels Re. 5 
al in Poſſeſſion. And if the Husband cha * 
| the Chattel Real of his Wife with a — | 4 
it ſhall nor bind her, if ſhe ſurvive him; fo 4 
her Right is paramount the Charge. Cha. . 
tels Real of a Mix d Nature, as Rents, Advoy. Ml 8 
ſons, & c. will come to the Wife again, if i; Me 
ſurvive, Chattels Real or Perſonal in aus pro 
Droit, in the Right of another, as Executiir 1 
em) 1 Iaſt. or Adminiſtratrix, ſhe may retain ; (m) and , 
120. . Choſes in Action, or Things recoverable by h 
Action, as Debts, &'c. remain co her, if they 
were not recovered during the Marriage. Here 
a Leaſe for Years, Statute, Obligation, &«. 5M. 
made to Baron and Feme, the Feme ſhall hare 7 
it by Survivorſhip, if ſhe will. But if per 7 
nal Goods are given to Baron and Feme, ſi: e d 
cannot have them by Survivorſhip, [Sez he 
Adminiſtration, Book 2. ch. 6.] = 
Parent and III. A Perſon alſo may be a Parent or Chill n 
Child. The Law takes Notice of the Power of 5. T 
| rents over their lawful Children, the recipe . e 
cal Intereſt in each other's Eſtate, and the Cak ( 
of Baſtards. eacl 
I. The Parents have ſuch Power as is give Hofe 
to them by the Law of Nature, and the D- 
vine Law. By thoſe Laws, the Parents mul 55 
educate, maintain, and defend them. | See ſu Hd 
Statute Law the 4 and 5 Ph. & M. ch. 8. ant Pp 
of Offences againſt the publick Peace, Book 3. ch. "a 


and ſee the 12 Car. 2. ch. 24. and of Guardian, 


infra. 0 


wo 


C6." Laws of England. 


Ne. n) If a Man hath a Wife, and dieth, and (a) 1 Iaſt. 8; f 
ur WE ichin a very ſhort Time after, the Wife mar-“ f 
nd, ieth again, and within nine Months hath a " k 
„i Can, ſo as it may be the Child of the one 1 
r che other, this Child may chooſe either of 1 
us nem for his Father. 1 
Re. 2. The Father hath Intereſt in the Profits of 1 
e Children's Labour while they are under 1 
0 Wh ze, if they live with him, and are maintain d 1 
for by him. But the Father has no Intereſt in j : 
my TR Efate of the Children, either Real or Per- 1 
Fu Wonal, otherwiſe than as their Guardian. For 1 


e muſt account to them for it, and for the 
profits receiv'd, when they come of Age. 
The Father alone hath a Right to the Ad- 


10 Wrinifration of his Child's Goods and Chattels, 
Y f he dieth inteſtate and unmarried, and hath 

eo Children of his own. The Mother's In- 
l Wcreſt, if ſhe ſurvive the Father, in her Chil- 

ens Real or Perſonal Eſtate, is ſettled by the 

ant Fac. 1. ch. 17. 

" The eldeſt Son is Heir to his Father, and 


f there be no Sons but Daughters, then all 

he Daughters ſhall be Heirs. [See of Anceſtor 

nd Heir infra.] As for the Childrens Right 

Wn the Father's Perſonal Eſtate, | See 22 and 

# 3 7: ch. 10. And of Adminiſtration, Book 

g. ch. 6. | 

co) Parents and Children may maintain (o) 2 Inſt 
ach others Suits, and may juſtify the Defence 356. 
Wot each others Perſons. 


By the 43 Ein. ch. 2. Father and Grandfather, Mother 


for nd Grandmother, and the Children of every poor and 
and WP npotent Perfon of ſufficient” Ability, ſhall maintain 
\ 1 EF ſuch poor Perſon as the Juſtices of the Peace of 
jan e County ſhall appoint, in pain to forfeit twenty 


illings per Month, 
Officers 


1 


7x0 An Inflitnte of the Book IC! 
| Officers in Corporate Towns, and Aldermen in ia 
2 5 the Juſtices in their ſem WA 

recincts. ; 


(0 Dalton . A Grandfarher or Father in (p) Law ma. 
> 73. f. 26, ried to the Grandmother or Mother (of A 
lity) is within this Clauſe of the Statute. 


[See the 11 and 12 V. 3. ch. 4. To force Popiſ Þ, 
rents to maintain their Proteſtant Children. 1 4", ©, 
30. To oblige the Jews to maintain and provide fr 
their Proteſtant Children. ] } 


* Filius, and no Man's Iſſue; and he can han 
| 243.5. no Heir but of his own Body. A Child bon 
il bl in lawful Marriage, whether Son or Daugh 
. j | ter, is ſometimes termed Mulier, quaſi melior, 

| 


1 By the Common Law, if the Husband i 
| | tt) 1 Inſt. Within the (Tr) four Seas, (the Juriſdiction d 
| 


- . 


ö 244. a. the King of England) fo that by Intendment d 
oll. Abr. Law he may come to his Wife, and the Wik 
4 358, hath Iſſue, no Proof is to be admitted to 
| prove the Child a Baſtard ; except there i 
an apparent Impoſſibility that the Husband 

ſhould be the Father of it; as if the Husban 

is but eightYears old, or was beyond Sea when 

the Child is ſuppoſed to be begotten, c. 

then ſuch Iſſue is a Baſtard, tho' born within 

Marriage. But if the Iſſue is born within 

Day after Marriage between Parties of ful 


Age, or where the Husband is under no ap- 
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, - (r) _—_ preſumitur pro Legitimatione Puerorum. 5 
ep. 98. 
Nliatio non poteſt prabari. 5 Rep. 98. 1 Inſt. 126.1 
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arent I bility, the Child is legitimate 
1 is 10 IR 7 the Child of the Huſ: 
nd. If the Woman is delivered after 
ine Months after the Death of the Husband, 
he Child is A Baſtard. [See of Life, ch. 1. 
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te.] 
A Baſtard having gotten a Name by (s) Re- 
ation, may purchaſe by his reputed Name 1 
4 , z i 45 P. 65. 
Wo him and his Heirs, tho he can have no 
„ leir but of his Body. He can have no Name 
f Reputation as ſoon as he is born. But after 
Whe Baſtard is born, and he hath gain'd by 
Time a Reputation that he is the Son of B. or 
nown by the Name of a Son, then a Remain- 
r limited to him by the Name of the Son of 
is reputed Father is good. He cannot take 
y the Name of 1ſue at any Time; becauſe he 
puld not take at the Time when he was born. | 
) But tho a Baſtard may be a reputed Son, (t) 1 Inft. 
et he is not ſuch a Son in Conſideration 123.4. 
hereof, or of natural Affection towards him, 
Uſe may be raiſed. He is not a Child 
thin the Statute of Will., (vix.) the 32 H. 8. 
. 1, which ſpeaketh of Children; and the 
Baſtard of a Woman is no Child within that 
tatute, where the Mother gives Lands to 
m as ſuch. 
(u) General Baſtardy, or whether ever join- (u) 2 Iaft; 
in lawful Matrimony, is triable by the 99. 
ſhop's Certificate after Examination in Court- 1 Roll. Abr. 
hriſtian; but not ſpecial Baſtardy, or whe- ** Ab 
er the Defendant was born before Matrimo- 0 . 
for that is a Matter of Fact triable in the 
Jemporal Courts. [See of Husband and Wife, 
vere Marriages may be contracted, ſupra.] 
The Learning concerning Baſtard Eigne and 
rr puiſne is out of Uſe, However, lee Lit. 
9. Ce. 1 Inſt, 244. 4. Cc. 1 Roll, Abr. ___ 
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An Inftitute of the Book] 
Dy the 21 Jac. 1. ch. 27. It ſhall be eſteemed Murde 
for a Mother to conceal the Death of the Baſtard Chili 


when ſhe is delivered of it, unleſs ſhe can prove by ont 
Witneſs at leaſt, That it was Still-born. 


+ By the 18 Eliz. ch. 3. The two next Juſtices of the A 
Peace (one Querum) may take Order as well for th, anſ! 
Puniſhment of the Mother and reputed Father of ; Wer | 
Baſtard Child; as alſo for the Relief of that Pariſh when: Mane 
# £:3 it is born, &c. | | He 
u); Cro. _ (u) But corporal Puniſhment of che repute! WW) B 
922 Father or Mother is ſeldom inflicted, when MPeirs 
the Pariſh is ſaved harmleſs. 8 


The Seſſions cannot make an Original O. 
der in Baſtardy. 375111 615 5 
By the 7 Fac. 1. ch. 4. Juſtices of Peace ſhall commit 
to the Houſe of Correction lewd: Women that have h. 
ſtards, which may be chargeable to the Pariſh, there u 
be puniſhed, and ſet at Work one whole Year, &. 
So that if the Mother will diſcharge th 
Pariſh from keeping the Baſtard, ſhe canna 
be puniſhed by this Statute. - But in Strictneß 
ſhe may be puniſhed by the 18 Elix. before 
mention d. 2s. | WES 
By the 13 and 14 Car. 2. ch. 12. Church-wardens u 
Overſeers of the Poor, where any Baſtards ſhall be bon, 
may ſeize ſo much of the Goods and Profits of the Land 
of the putative Father and lewd Mother, as two Juſtice 
of the Peace ſhall order toward Diſcharge of the Parih 
Oc. [Sec Overſeers of the Poor, ch. 7. infra ] 
But the Seſſions muſt make the Order tt 
ſell the Goods. 
Of Anceſtor IV. Becauſe many Perſons are Anceſtor: i 
and Heir. to Hereditary Succeſſion, that are not Parent 
* and many inherit as Heirs who are not Chi- 
dren of thoſe whom they inherit, this Heal 
may be conſider'd as a diſtin& Capacity. 
(w) rInft. _ Anceſtor is different from Predeceſſor. 1 
78. b. 113. b. For Anceſtor is applied to a natural Perſon, 
as F. S. and his Anceſtors. But Predeceſſr l 


applied to a Body Politick or Corporate, K 
| , tin 


)) 8 


e. Lans of England. 113 
H Biſhop of L. and his Predeceſſors, the 

dor of H. and his Predeceſſors, &c. 

A Son, as ſuch, cannot be an Anceſtor to 

anſmit an Eſtate to his Father or Grandfa- 

er by Heredicary Succeſſion. For an Inhe- 

ance may lineally deſcend, but not aſcend, 

He is only Heir that ſucceedeth by Right of 

) Blood. (y) Under the Word Heirs, the (3) 1 Inf. 
eirs of Heirs are comprehended in infinitum. 237. b. 

) So that if Lands are given to a Man and (y) » Inſt. 9. 
; Heirs, all his Heirs are fo totally in him, 6 ) i aff 
at he may give his Lands to whom he will. — 8 
t one cannot be Heir till after the (a) Death (4) 1 Inſt. 8. 
the Anceſtor. He is in his Life-time only a. & b. 

ir apparent. (b) One that is born deaf, cb) 1 Inft. 8. 
mb and blind, Ideots, Madmen, Outlaws in 4. 

ebt, Treſpaſs, &c. Perſohs excommunicate, 

ainted in a Præmunire, & c. may be Heirs. 
Hermaphrodite may be Heir according 

the Prevalency of che Sex. (c) Baſtards, (ch 1 taft. 3. 
onſters, that have not humane Shape, Ali- b. 8. a. 


1, (tho' Alien Friends) [See the 11 & 12 
on, 3. ch. 6. 7 Ann. ch. 5. and of Subjects ante, 
2 .] a Man attainted of Treaſon or Felony, 


whoſe Blood is corrupted, cannot be Heirs. 


yy the rs & 12 W. 3. ch. 4. Papiſts, who ſhall not 
Whin ſix Months after they attain the Age of eighteen 
rs, take the Oaths of Allegiance and Supremacy, &c. 
make and ſubſcribe the Declaration in the 3oth Car. 
b. 1. ſhall be diſabled to take or inherit Lands, &. 
not their Heirs or Poſterity. And during ſuch Re- 
the next of Kin that is a Proteſtant ſhall -njoy the 
Lands, Ws. [See 12 Ann, Seſſ. 2. ch. 14. 1Georg. ch. ] 


Man by the (d) Common Law cannot be (d) 1 Inft. 28> 
ir to Goods and Chattels ; but an Heir-loom * 


2) Nemo eff Hires viventis. 1 "I 8. b. 
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(e) 1 Inſt. 
18. b. 


(f) 3 Inſt. 


202, 203. 


(8) 12 Rep. 


105. 


Landlord 
and Tenant. 
(h) F. N. B. 
135, 136. 


G) I Inſt. 65. 
a. 


An Inflitute of the Book | 


by (e) Cuſtom may go to the Heir. They 
cient Jewels of the Crown are Heir-loon 
and ſhall deſcend to the next Succeſſor, 3 
are not deviſable by Teſtament. Obligaty 
and Specialties in the Caſe of the King m 
go to Heirs. [See 33 H.8.ch. 39.] (f) A 
an Heir may have an Action againſt one t 
defaces the Monument, Coat-Armour, or }, 
nion with the Arms of his Anceſtor j 
Church, tho' the Freehold is in the P 
[ See of Parſon, ch. 3. ante.] The dead H 
belongs to no one; but the Coffin, Shrow 
Cc. belong to the Executors or Adminif 
tors. (g) Alſo the Ornaments of a Chap 
a Biſhop ſhall go in Succeſſion, not to Ex 
tors. | 

A natural Perſon cannot be bound by | 
2 his Anceſtor, without a Binding and 
ets. | 


[But ſee poſt of Heirs, Tit. Fee-ſimple. Book 2.4 
and of Deſcent, Book 2. ch. 3. and Title — 
nant, Obligations, Book 2. ch. 3. Whether Hein 
chargeable with the Debt or Covenant of the Ane 
or no? See alſo the 3 & 4 VW. & M. ch. 13. Where 

deſcending to the Heir ſhall be aliened before Ad 
brought, &.] 


V. The Landlord or Lord is he of whom 
Land, Cc. is holden. (h) He is either 1 
Lord, or Paramount; Meſne Lord (Medius, ma 
is he that is Lord of a Manor, Cc. 
hath Tenants holding of him, yet he hin 
holds of a ſuperior Lord. The Lord ? 
mcuxt (per and monter, to aſcend) is the ſux 
or Lord. (i) But all Lands are originally 
riv'd from the Crown, and therefore the N 
is.Lord Paramount, either mediately or i 
diacely, of all and every Parcel of Lan 

Engl 


* 
% 


'6. Laws of England. 115 
gland ; and cannot be a Tenant. His | 

boah ads are called the Demeſne Lands of the 

own, or the Domain Lands, ;. e. Lands 

mini) of the ſupreme Lord. 

(k) The Tenant (d tenendo, from holding) is (&) Inſt. 1. 
ge that occupieth Land, &c. held of ſome a. & b. 65. a. 
era by Rent, or Fealty at leaſt. No Sub- 

+ hath properly Allodium or free Lands. 

or all Lands, &c. in the Hands of a Sub- 

d are holden of ſome Lord or Landlord by 

"mc Tenure or Service. 

ton A Tenant is either very Tenant, that holds 

mediately of the Lord; or () Paravail, that () , 1g 

th Profit and Avail of the Land holden of 2965, * 148 
e that holdeth of another. 158 
The Word Tenant is uſed with divers Ad- {i 
tions, as Tenant in Fee-fimple, Fee-tail, for 1 
e, for Years, at Will, Tenant in Dower, bw 
Wenant by Courteſy, Tenant by Copy of be, 
Wourt-Roll, Tenant in Mortgage, Tenant 
Statute-Merchant, &c. | 

Now the Law concerning Landlord and 
enant, will be ſet forth when I ſpeak in Or- 
rof Eſtates, Tenures and Services, Rents, Di- 
eſſes, Waſte, Eſcheats, &c. 1508 
VI. A Guardian is he that hath the Cuſto- Gal 
and Education of ſuch a Perſon as is not or Guardian "0 
ſufficient Diſcretion to guide himſelf and and Minor. 1 
Eſtate; As Minors, Ideots, and Lunaticks. 1 
A Guardianſhip then of a Minor is an DO) 
tereſt in the Body or Lands, Cc. of (m)Noy's Al 
je within Age, &c. I have ſpoken be- x. 49 
re of Ideots and Lunaticks, and have ſaid, | 
Wat a Minor is under Twenty-one Years of 


25 and is calld an Infant. [See ſupra, 
2 a 


Sa Yur 


116 
(a )1 laſt. 
* b. 

it. 114.123. 
3 Rep. 37. 


full Age, by Deed in his Life-time, or by Will, in e . 


An Hiſtitute of the Book 

But there are (n) Three Manner of Guarg, 
anſhips, (viz.) By the Common Law, by Stam 
Law, and by particular Cuſtom. 

1. By Common Law, where there are ſq 
Manner of Guardians. 1. Guardian in Ck 
valry or Knight-Service; but this by the n 
Car. 2. ch. 24. is taken away. 2. Guardian wii 
Nature, as the Father or Mother. 3. Guarda d 
in Socage, who is the next of Blood to Whon 
the Inheritance cannot deſcend, if the Fathe 
does not order otherwiſe. This continy 
till the Heir accompliſhes the Age of fourem n 
Years. [See of Tenures and Services, Book 1 
<.2.] 4. Guardian becauſe of Nurture, wid 
is when the Father by his laſt Will and Teſt: 
ment appoints one to be Guardian of the bi 
dy of the Child; or in Default of ſuch Y 
pointment by Teſtament, when the Ordinnil 
appoints ſuch a Guardian 'till the Mi 
fourteen Years of Age. [See Of Adminiff 
tion, Book 2. ch. 6. f 

2. By Statute Law. For, 


By the 4 & 5 Ph. & M. 8. A Father or Moth 
without Aſſignation, are Guardians of Women Cu 
dren, Cc. 

By the 12 Car. 2. ch. 24. A Father under Age, or 


ſence of two Witneſſes, may diſpoſe the Cuſtody of liſh 
Child under Twenty-one Years of Age, and not m 
ried at the Time of his Death, whether then born, i cou 
Ventre ſs mere, during his Non-age, to any in Poſſ:{ug 
or Remainder, other than to Popiſh Recuſants. Whi 
Perſons may maintain any Action of Treſpaſs 280 
wrongful Takers away or Derainers of ſuch Child, w 
recover Damages for the Child's Uſe ; and may rake wh 
to their Cuſtody his Lands, & c. and Perſonal Eſtate, lane 
cording to ſuch Diſpoſition, and bring Actions eo 
Guardian in Socage might do. F 
This Act ſhall not prejudice the Cuſtom of 
nar of any other City or Town Corporate, Oc. 


l. 6. Laws of England. 117 
This Act doth not extend to (o) Copy- (o); Lev. 
old Lands. | 395- 1190. 


(q) By particular Cuſtom, the Tuition and. ) Ia. 
oc of Orphans, Children of Citizens Fi b. 
d Freemen, is committed to the Mayor 


1 id Aldermen of the City of London, and of 

10 her Cities and Boroughs. [ See Court of Or- 

ue, Book 4. ch. y 

no i (7) But now obſerve in general, That Guar- (c) Lit. 123. 
tet ans ſhall not take any Profits of the Minor I Inſt, 89. 2. 


Eads, Cc. to their ownUſe, but only to the Uſe& b. 
d Profit of the Minor ; and of this he ſhall 
Wnder an Account to him. Yet a Guardian 
his Account ſhall have Allowance of all 
W:ſonable Expences. And if he is robbed of 6 
e Rent and Profits of the Land without 
Default or Negligence, he ſhall be diſ- 
Warged thereof upon his Account. The ſame 
to be underſtood of all other like Acci- 
nts. 
Guardians of great Eſtates uſually paſs their 
counts yearly in the Court of Chanc 
ich is a ſafe way to juſtify themſelves 
Den the Minor, at his full Age, calls them to 
eeneral Account. 


mu dee the 4 and 5 Ann. ch. 16. Concerning Actions of 
WEcouot againſt the Executors or Adminiſtrators of 
„ Guardian, Bailiff and Receiver, who ſhall anſwer 
on Oath, &c. | 
: dee the 6 Am, ch. 18. Concerning the Concealment 
; Guardians, Truſtees, &. of Perſons believed to be 
el > d, zgainſt thoſe in Remainder, Reverſion, or Ex- 
cy of the Eſtate, and the Method of Enquiry and 
Nen of it. | oy 
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f Capacities, (vix.) Of publick Officers, wy 
Bodies Politick, or Corporations. 


F Publick Officers, as Sheriff, Cum 


f P Ublick Officers are Perſons in Civil C 
Of publick | 


Officers. 


The Sheriff. 
(t) I Inſt. 
168. a. 

2 Taft. 174. 


559. 


High Conſtable, and Earl Marſhal, Lord Hg 


An Inſtitute of the Book 


I go on to treat of other Perſons in c 


ai. 


CHAP. VI. 


Fuſtices of the Peace, Treaſurer of the ( 
ty, Conſtables, Church-wardens, Ovrrſen | 
the Poor, Surveyor of the High-way, Chi 
of the Market, and Governors of Hou(« ii 
Correction. | 


Cities, 

I do not intend to ſpeak here of the I 7 
Chancellor, or Lord Keeper of the Great Seal, ti 

Lord High Treaſurer, the Lord Preſident of H 

Privy Council, Lord Privy Seal, of the Lf 


Admiral, of the Judges in the Courts at WW 
minfer, &c. Theſe will come in more prope 
ly when I treat of the Courts of Juſtice, & 
Furiſdiction of Courts. At preſent I ſhall poi 
out only ſuch publick Officers with whom 
have daily Bufineſs in the Country, as ti 
Sheriff, Coroner, Fuſtices of the Peace, Treaſun 
of the Counties, Conſtables, Church. ardenn 
verſeers of the Poor, Surveyors of the Hi b. vg 
Clerk of the Market, and Governors ot Hout 
of Correction. 

I. The Sheriff (or Shire-Reeve, i. e. Govent 
of the Sbire, otherwiſe Vice-Comes, in the fa 
of the Earl of the County; for Comites or La 
heretofore had the Cuſtody of Counties) i 
yearly Officer, to whom the Government © 
a Shire or County is committed. 1 
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h. 7. Laws of England. 
rue Sheriff at the Common Law was to be 
Wo by che County, but now by Statutes 
e Lord Chancellor, Treaſurer, &c. and 
ie Judges nominate three Perſons of eve- 
county to be preſented to the King, that 
e may chooſe one of them. He is created 
y Letters Patents for a Year, but he may be 
onſtituted Durante beneplacito. (u) Yet the (u) 4 Rep. 
ingſcannot reſtrain any Part of the Sheriff's 32. 
ower as to any Town, Hundred, &c. (unleſs 
> make that Town Cc. a County by it ſelf, 
nd appoint a Sheriff there) nor abridge the 
Wheriff in any Thing that is incident to his 
Wfice. For the Office is one entire Thing, 
nnd cannot be divided but by Act of Parlia- 

Went, [See the 9 Ed. 2. Stat. 2. 14 Ed. 3. 
Ia. 7. 12 Rich. 2. ch. 3. 23 H. 6. ch. 8. and fee 
| 1E Oath, 3 Georg. ch. ] 
W The new Sheriff being elected and ſworn, 
Iu e ought at or before the County-Court next 
Wucceeding his Election to deliver a Writ of 
Diſcharge to the old Sheriff, who is to ſet 
Per all the Priſoners in the Gaol ſeverally hy 
heir Names, (together with all his Writs) 
preciſely by View and Indenture between the 
vo Sheriffs; wherein muſt be comprehended 
Wl the Actions which the old Sheriff hath 
e gainſt every Priſoner, tho' the Executions 
"i of Record. And till che Delivery of the 
Wriloners to the new Sheriff, they remain in 
he Cuſtody of the old Sheriff, notwithſtand- 
ng the Letter: Patents, the Writ of Diſcharge, 


„ad the Writ of Delivery. Neither is the new 
WPnecriff obliged to receive the Priſoners, but 
at the Gaol only. But the Office of the old 
heriff ceaſes when the Writ of Diſcharge 


T cometh to him. 
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(x) 3 Rep.44- 


= 


: 


(y) 1 Inft, 
168. a. 


(z) 2 Inſt. 
174. 

(2) F. N. B. 
$1, 82. 


(b) 2 Iaſt. 
193, 194. 


(c) Forteſcue, 
&c. 6b. 24. 


(4) 1 Iaſt. 
168. a. 


As Taftitute of ghe Book Mh. 


The Lord Mayor and Citizens of (w) 1, 
don have the Shrievalty of London and Mida 
in Fee by Charter; and two Sheriffs are 2; 
nually elected by them, for whom the May 
and Commonalty muſt anſwer, becauſe thy 
have the Shrievalty in Fee. | 

One may be Sheriff of (x) two Counts gat 
at the ſame Time. 
The Sheriff hath a judicial and miniſtemi 
Power. | 
His (y) judicial Authority and Power con 
ſiſts in hearing certain Cauſes in his Tor» and 
County-Courrts. [See of the Torn and County if 
Courts, Book 4. ch. 1.] His judicial Author 
ty alſo lies in preſerving the Peace of thi 


County, for he is the principal (z) Conſem i 


tor of the Peace there. (a) Therefore hy 
the Common Law, he may upon Requ:i Wl 
cauſe one to find Sureties of the Peace, ant 
may take the ſame Sureties by Recognizance 
(b) He may (to aſſiſt the Juſtices of the Peace 
of his County) charge any Number of Mei 
(call'd the Poſſe Cemitatis ) to attend hin 
to ſuppreſs Riots, and ſuch as go abou Wi 
to diſturb the publick Peace, and record i 
it. Such as do refuſe to aſſiſt him, when re 
quired, may be fin'd and impriſon'd. ¶ See of 
Riots, Book 3. ch. 3. And ſee the 13 H. 4 ch). 
2 H F. ch. 8. & 9. 1 Georg. ch. 5. 

But this Judicial Authority of Sheriffs s 
Conſervators of the Peace of the County 5 
ſeldom put in Practice. It is uſually execu- 
ted by the Juſtices of the Peace. 

(c) His miniſterial Power conſiſts in execu- 
ting all the Writs iſſuing out of the King 
Courts. (d) For no Proceſs is ſerv'd but by 
the Sheriff from the Beginning of the Suit to 
the Execution, ¶ See Meſt. 2. or the 13 = . 
Th. F. | | 45. 39 
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þ, 39. 12 Ed. 2. cb. 5. 2 Ed. 3. cb. 5. 23 

6. eb. 10. Concerning the Return of Writs 
y Sheriffs and Bay liffe of Liberties.) (e) Ae) 5 Rep. 
dheriff ought not to diſpute the Validity of the _ 4 
tit, but muſt execute it. If the Court go 10 Rep. jo. 
Wcyond their Juriſdiction, an Action will lie 76. 

gainſt the Sheriff, otherwiſe nor, tho' the 1 Ventr. 273. 
WV ric was illegal. He or his Officers, upon an 
W creſt, ought to ſhew at whoſe Suit it is, out 
f what Court, for what Cauſe, &c. and if he 
Joes not make a Return, the Court will order 
n Attachment againſt him for his Contempt; 
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yr if he make an inſufficient Return, he may 

5. e amerced; but if he makes a falſe Return, 

the he Party grieved may have his Action againſt 

Ws : lim, The Return is the Certificate of the 

by Sheriff made co the Court of what he hath 

iel ; lone touching the Execution of the Writ di- 

nl ted to him. [See of Writs, Book 4. ch. 4. ] 

c: (f) In all Caſes where the Proceſs concerns (f); Rep. 
ace he King, as in a Writ of Quo minus out of the 91. 92. 

len re heguer- Court in a Civil Cauſe, or other 4 Inſt. 177. 


ction, where the King is Party, and in Cri- 
inal Cauſes, as Treaſon, Felony, & the 
heriff or other Officer (after a Demand to 
pen a Door, and ſignifying the Cauſe of 
Weir Coming, and a Refuſal) may break open 
e Door of a Houſe to execute his Proceſs. 
but at the Suit of a Subject only, the Sheriff, 
Wc cannot do it, even upon Execution, un- 
Ws ic be upon Ejectment to deliver Poſſeſſion 
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; (e) Qui Tuſſu Judicis aliquid fecerit, non videtur 
mals feciſſe, quia parere neceſſe eſt. 10 Rep. 70. 76. 
Juicium à nen ſuo Judice datum nullius eſt Momenti, 10 
ep. 76. 

) Domus ſus cuique eff tus iſinum Befugium. 5 
E op. 21. | 
1 of a 


122 An Inſtitute of the Book Ic 
of a Houſe. For by Colour of a Suit, ch 
Houſe of any Man might be broken open 9) 
his Bailiffs. The Privilege of a Houſe er. 
tends to a Man and his own Family only 
not to others that fly thither, or remove the; 
Goods thither in a fraudulent Manner to:. 
bh” . Execution. 1 þ 1 5 4 
8) Pr. the Party arreſted make (g) Refitance, o 
_ Dial. a. ſhall make an Aſſault upon the Sheriff, Ge. he 
+" may juſtify the Beating of him; and if th 
ch) 9 Rep. Party is ſlain, it is juſtifiable. (h) But if ay 
67, 68, Sheriff, &c. who hath Execution of Proceſ; i 
flain in doing his Duty, it is Murder in hin 
that kills him, tho' there was not any prece 
dent Malice between them. For the Law pr, 
ſumes Malice, tho' none is proved, and tho 
the Proceſs was apparently erroneous. 
He or his Officers may arreſt any one i 
ci); Rep. 66. (i) Night or by Day, at the Suit of che King 
br a Subject. 
He ought alſo, as a miniſterial Officer, u 
proclaim ſuch Statutes as are order'd to e 
proclaim'd by him; return indifferent Fu 
for the Trial of Men's Lives, Libertie, 
Lands, Goods, Cc. and upon Delivery of the 
Writ to chooſe Knights of the Shire, to mak: 
Proclamation at the next County-Court, and 
of che Day and Place of the Parliament ; and 
he muſt make out his Precepts to every Mayd 
of Cities, and Bailiffs of Boroughs, to chool: 
Citizens and Burgeſſes. But he cannot be che 
ſen himſelf. | 
It is his Duty alſo to preſerve the Right:0' 
the King within his County, and to enquir Wi 
what Lands are conceal'd from him, to co 
lect his Rents and Dues, and to ſeize to ti: 
King's Ule the Profits of ſuch Lands as com 


(0 I 


Ich 7. Lows of England. 


o him by Attainder or Eſcheat, (for the Of- 
ce of Eſcheator, having its Dependence on 
Wc Court of Wards, is now in a manner out 
of Uſe) and likewiſe the Goods of any Fe- 
Jon, Fugitive, Outlaw, Wreck of the Sea, 
e. And he muſt levy his Majeſty's Debts, 
oc. and be accountable to the King for all 
Iſſues and Profits of his County ; and upon 
proceſs out of the Exchequer, he is to gather 
Wand bring into the Exchequer ſuch Iſſues and 
profits, and likewiſe the growing by Fines 
and Amerciaments in Reſpect of the Non- 
appearance of Defendants and Jurors, and 
Wall forfeited Recognizances. But theſe 
muſt be firſt eſtreated (or extracted) by 
& Copies of the Originals into the Court of 
Exchequer, and from thence Proceſs muſt be 
, => ed to levy the ſame unto the King's 
Ule. 
He muſt alſo ſee that (k) Criminals be exe- (k) Dr. & 
cuted, and muſt ſee that he obſerve the Or- Stud. Dial. 
der of Law in putting Criminals to Death; ch. 47. 
© cle he will be guilty of Homicide. 
Ss Laſtly; He muſt give up his Accompts in 
the Exchequer, and ſue out his Quietus. [ See 
the 21 Fac. 1. ch. 5. 13 & 14 Car. 2. cb. 21. 


and the 3 Georg. ch. For the better Regula- 
ting the Office of Sheriffs, and for aſcertaining their 
W Fees, and the Fees for ſuing out their Patents, and” 
paſſing their Accounts. See alſo 3 Georg. ch. 

For enabling Sheriffs to ſue out their Patents, and paſ- 
ſing their Accompts. ] 
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By (I) Deraiſe of the King, the Authority () 3 Rep: 72. 
of Sheriffs doth determine. Therefore in the 


next King's Time, new Patents are preſently 
ſued forth, | 


By 


124 An Iuſtitute of the Book | 
By the 14 Ed. 3. ch. 7, No Sheriff ſhall continne 
his Office above one Year, and then another ſall h 
choſen according to the 9 Ed. 2. in the Excheque 1, 
next Day after A! Sls, except in London, and whey nd 
any hath Freehold or Inheritance in the Sheriff Of, Wi 
in Pain to forfeit yearly two Hundred Pounds, ohe 
divided betwixt the King and Proſecutor. [See 28 ' ce 
3. ch. 7. 42 Ed. 3. ch. 9. 1 Rich. 2. ch. 11. 1 Hl. , 4 
+- 23 H. 6. ch. 840 
By the 4 H. 4. ch. 4. Every Sheriff ſhall abide in pn 
per Perſon within his Bailiwick. 
By the 4 H. 4, ch. 4. and the 23 H.6. ch. 10. A Shajf 
ſhall not let his Bailiwick or Hundred to Farm. 


Wh 
r 


The Profits whereof were very conſiderab 
heretofore, when moſt Law-Suits were tran(. 
acted there. 


By the ſaid Statute of the 23 H. 6. ch. 10. Sheri 
muſt make Deputies in the King's Courts at Weſtmi 
fer to receive Writs to be delivered to them. ] 

By the 12 Ed. 4.ch. 1. 17 Ed. 4. ch 6. Every old dd 

. riff may execute his Office during Michaelmas and Hilw 
Term, if he hath not before a Writ of Diſcharge. 

By the 5 Ed 6. ch. 16. If any Sheriff take a Gift u 
Money of any Under - Sheriff, Gaoler, or Bailiff, for bi i 
Office or Place, he may be indifted, fined and impri 
ſon'd. [S-e 3 Georg. ch, Where he ſhall forfeit fir 
Hundred Pounds. ] 

By the 1 Mar. Parl. 1. ch. 8. No Sheriff ſhall be Juſlic 
of the Peace during his Shrievalty, notwithſtandiog the 
1 Ed, G. ch. 7. | 


But if he was in Commiſſion before, he : 
may act by Vertue of that Commiſſion when 
his Shrievalty is expired. 


By the 3 Georg. ch. If any High. Sheriff die befor 
the Expiration of his Year, Se. the Under. Sheriff ſhal 
execute the Office in the Name of the Deceaſed, till . 
nother is appointed and ſworn. FIRE 


The 
2 x 


Wh, 7. Lars of England. 


le 
Uh n z County-Clerk or Under-Sheriff, Bailiff; 
* da Gaoler. 


W ;. The Under-Sherif, (or County- Clerk) is 
e Sheriff's Deputy, and acts in his Stead ; 
W:cept in ſome particular Caſes which are to 
done by the Sheriff himſelf ; as when a 
; rit ſaich, That the Sheriff ſhall go in Per- 


1217 
Jeaſes, tho there is no particular Power gi- 
Wen in his Patent to make a Deputy. For 
His is an Incident to the Sheriff's Office. And 
would be very inconvenient that the She- 


co be choſe by another. The High- Sheriff 
Wannot abridge his Power, or reſtrain him by 
Wovenant to act for him in part only. There- 
gere the High- Sheriff ought to be very cau- 
Wous in taking Security of the Under. Sheriff, 


7 The Covenants to this Purpoſe are allow'd 13. 
; . 

pi. AO be good, as being made to prevent Eſcapes, 

nl az [See the Under Sheriff s Oath, 27 Elix. ch. 


= 2. 

The High-Sheriff may execute his Office 
Winſclf if he pleaſes. 

All Returns made by the Under-Sheriff muſt 
Wc made in the Name of the High Sheriff; 
r the High-Sheriff only is ſworn to execute 
ne Office of Sheriff, and therefore he muſt 


Return whereupon the High-Sheriff may be 
Wnerced, there the High-Sheriff may be a- 

erced; for the Officer muſt anſwer for his 
Peputy. But if it is a (o) Falſe Return, the 


e Under-Sheriff, 


The Sheriff hath for his Aſſiſtance under 


Bf ſhould be reſponſible for his Deputy that 


Woſwer for all. If the Under-Sheriff make a 


Farty grieved may bring his Action againſt ©, 


t25 


a. (m) The Sheriff (not the King) hath (m) 9 Rep. 
ower to delegate the Office to whom he 49. 


P ſave him harmleſs from Eſcapes, &c. (n) (n) Hob. 12, 


(o) Dr. & 
Stud. Dial. a. 
42. 

2 Inſt. 466. 
The 4 Iaſt. 114. 


126 


Pound levied above «a Hundred Pounds; and Six- pena 


An Inflitute of the Book [ 

The Power of the Under-Sheriff (when 
he may act) is the ſame with that of ch 
High-Sheriff, becauſe he acts in his Stea ui 
Therefore look back to the Deſcription g 
the judicial and miniſterial Power of the High 
Sheriff, &c. | : 

He is, as other Deputies or Attorneys, », 
movable at Pleaſure. And tho' the Sher 
ſhould make him irrevocable, yer he ny Mice 
diſplace him. He is but in the Nature fi 
general Bailiff Errant to the Sheriff in dt | 
whole County, as other Bailiffs are over a pa. 
ticular Hundred. 


By the 42 Ed. 3. ch. 9. No Under-Sheriff ſhall cn 
tinue in his Office above one Year. 


Yet the ſame Perſons often continue to e. To 
erciſe the Office in other Men's Names fa 
many Years together. 


By the 1 H. 5. ch. 4. An Under-Sheriff cannot exetm ni 
—— Office and practice as an Attorney at the fan: 
ime. 


For it would be a Cauſe of encreaſing Suit, 
a Temptation to Partiality, and an Hindran i 
in Diſpatch of his proper Buſineſs. But n. 
withſtanding, the Under- Sheriffs (being uy 
ally bred Attornies) practice in the Name « 
other Attornies. 


By the 29 Eliz. ch. 4. No Sheriff, Under-Sherif, « 
Bailiff of a Liberty, &. ſhall take more for ſerving u 
Extent or Execution than Twelve pence for ev: 


for every Pound levied under a Hundred Pounds; i 
Pain of treble Damages to the Party grieved, and for! 
Pounds betwixt the King and the Proſecutor. 


h. 7. Laws of England. 
But in ſome Caſes, you muſt compound 
ith the Sheriff, Cc. as upon Writs of En- 


1 uir yo Waſte, Damages, &c. [See 3 Georg. 
n 9 : 
85 


By the 5 Ann. ch. 3 1. No Sheriff of London or Middleſex 
hall take directly or indirectly any Sum or Preſent for 
be Execution of the Place of Under-Sheriff, or oblige 
lim to any Expence or Disburſements, but ſuch as have 
een cuſtomarily ſuſtain'd by the Under-Sheriff. [See 


> Gurg. ch, and of the Sheriff, ante. And of Franchiſes 
nd Liberties, Book 2. ch. 2] 


2. A Bailiff is a Seryant and Miniſter of the 
L, and a Servant to the Party who employs 
im, to ſummon, arreſt, diſtrain, Cc. (p) (p) 1 Inſt. 
he Sheriff himſelf is call'd Ballivns, and his n 
County Balli va. But there Bailiff ſignifies an“ int. 19. 
officer concerned in the Adminiſtration of 
Wuſtice, But by Bailiffs in this Place, I mean 
Whoſe Under-Officers that more immediately 
belong to the Sheriff, and are appointed by 
cut him as his Servants; ſuch are Bailiffs of Hun- 
dreds, and ſpecial Bailiffs. Bailiffs Errant or 
tinerant are out of Uſe. Bailiffs of Hun- 
ireds are Officers to execute Writs, to collect 
he Poſt-Fines, Fee-Farms of the King, &c- 
for the Sheriff; to attend the Juſtices of Aſ- 
ze and Gaol-Delivery, and Juſtices of the 
Peace, in their Courts. The Execution of all 
Wirits which come to the Sheriff, or his Under- 
Wheriff, ought to be executed by Bailiffs of 
Hundreds, tho now the Uſe is to put in ſpecial 
WBailiffs wich them. A ſpecial Bailiff is an 
WOfficer of the Sheriff to execute ſome par- 
Weicular Writ, &c. and for that Time only. 
lis Arreſt is the Arreſt of the Sheriff; and if 
e ſuffers a Priſoner to eſcape, an Action lies 
W222:inlt the Sheriff. And if the Priſoner is 
1 I reſcued, 


F 


<4 far 5” * „ er A =. g 


128 


955 Dr. & 
cud, Dal. 
2. ch. 42. 


(cr) 6 Rep. 54. 
9 Rep. 69. 


(s) , Inſt. 
382. 

8 Rep. 44. 
(t) 2 Inſt. 
100. 58g. 


An Tefiitute of rhe Bok (W" 7 
reſcued, the Return of the Reſcous ſhall nt 
That it was done to the Sheriff himſelf. The d 
tute of the 27 Eliz cb. 12. does not extend i 
ſpecial Bailiffs, ſo that in Effect the Dey 
of that Statute is evaded, and too looſe a ft. 
ſtraint laid upon thoſe who are uſually 2 prey 
Grievance to the People. (q) However, th 
Sheriff ſhall anſwer for the Kiſdemenntd belo 
his Bailiffs, if they offend in their Office, hu he 
he may have his Remedy over againſt them. 

(r) A Bailiff ſworn, and commonly know, 
need not (tho' the Party demand it) ſhew hi 
Warrant, but a ſpecial Bailiff is bound 9 
ſhew it upon Demand. 


By the 1 H. 5. ch. 4. They who have been Sher Plac 
Bailiffs for one Year, ſhall not bear that Office for this Wl 
Years next following. 


An excellent Law, but Pity that it is m el 
put in Practice. = 


Wit o 

By the 23 H. 6.ch, 10. The Bailiff's Fee for an I. 
reſt is Four-pence. Thi 
By the 3 Georg. ch. None ſhall buy the Office « MWiWhich 
Bailiff, in pain of five Hundred Pounds. _ me 


3- The next Officer under the Sheriff is th: no! 
Gaoler, (from Geol a Priſon) or Keeper of h 
Priſon. (s) Feme Coverts or Infants may be 
Keepers of Gaols, and are liable to be cha. ute 
ged in Execution for Eſcapes. | 

The Cuſtody of County Gaols is (t) inc. 
dent to the Office of the Sheriff, and inſep. Nat 
rable from it; [See the 19 H. 7. ch 10.] the 
the Gaol it ſelf does belong to the King, and 
is to be repaired at the common Charge «i 
the County. The Sheriff being the immedr he: 
ate Officer of the King's Courts, ſhall b 

(u) anſwerabe WE 


b. 7. Laws of England. 129 
| \ anſwerable for all Eſcapes, and be ſub. (v) 4 Rep. | : 
a to Amerciaments ; and therefore he ſhall 34. | 


tin ſuch Gaolers as he will anſwer for ; 
om whom he ought to take good Security 
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indemniſy him. [See the 4 Ed 3. ch. 9 

WW The (w) Cuſtody of Gaols may be granted (w) 2 Inft, 1 
4 one in Fee, and may be held by Preſcrip- 589. : 
e, and yet the Priſon it ſelf is the King's, 1 
"before obſerved. | 1 
where there is no publick Gaol, the She- 1 


ff may remove his Gaol from one Place to 
jother within his County; but cannot de- 
and a particular Place without Preſcription. 
New Gaols cannot be erected without an (Y , laſt 
a of Parliament. In many Places the Gaol %. 
2 Town, which is a County of it ſelf, or 
place privileg'd from the County, is yet a 
Woal of the County ; and ſerves for the 
Wounty at large. As Newgate in Londen ſerves 
$ well for the County of Middleſex as London; 
Which was ſo order'd when London was taken 
l | of Middleſex, and made a County by it 
Tho' the Sheriff muſt make ſuch Gaolers for 
Which he will anſwer; yet if there is a De- 
Wult in the Gaoler, an Action does lie againſt 
Sc Gagler ; as for an Eſcape, Cc. (y) He (y) 2 Inf. 
Who hath the Cuſtody of the Gaol wrongful- 592. 
or of Right, ſhall be charged with the; laſt. 91. 
ü ſcape of Priſoners. And he who hath the 
Wultody of a Gaol in (2) Fee, and doth ſub (2) Dr. & 
tute another at Will, or for Life, under him, Stud. Dial. 
W ſhall be charged by Action upon Eſcape, 2. ch. 42. 
Wat hath the actual Poſſeſſion, if he is ſuffi- 9 Rep. 96. 
Went. But if he is not ſufficient, Reſpondeat /u- * _—_ * 
ier. This is to be underſtood, when one both 114. 
Ach the Cuſtody of a Gaol of Freehold or 
Wicricance, In —_ Caſes, the Sheriff 
1 
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3 


or the Gaoler are chargeable at the Diſcg 
tion of the Party. But the Sheriff is moſt y 


ſually charg'd. 

An Eſcape is when one that is impriſon di 
the common Gaol of the County gets hi 
Liberty before he is delivered by Order 9 


(a) Terms of Law, (a) An Eſcape is either negligent 


the Law, v. 
Eſcape. 


52. 

.. 1. 
(c) 2 Init. 
319. 


voluntary. Negligent, when one is arreſt 


and in Priſon, and afterwards eſcapeth againtiM 


the Will of him that had him in Cuſtody, ay 
is not freſhly purſued and taken before th 


Purſuer loſeth Sight of him. Voluntary, whali 


one hath another under an Arreſt or in Pf 
ſon, and afterwards conſents to let him g 
whither he will, and he goeth accordingly, 


(b) If after a negligent Eſcape, the Gaol [ 
ar any Time retake the Priſoner upon fred 


Purſuit, (i. e. upon a (c) ſpeedy and continulf 
Purſuit) he ſhall be excuſed, and the Priſom 


ſhall be ſaid to be in Execution again. Ui? 
der this Pretence of Re-taking, or freſh pu 


ſuit, Gaolers frequently protect themſclwii# 


when they are ſued for letting Priſoners g 
at large. If a Priſoner of his own WI 


eſcape, and fly into another County, ti 
Sheriff or his Officers, upon ſuch Purſuit, ml 


retake him; and tho” he is out of the View 
yet if freſh Purſuit is made, and the Priſon 
is re-taken a long Time after, he ſhall tillk 


ſaid ro be in Execution, if he was re-takal 


before any Action brought againſt the Sherk 
Cc. (d) If Traytors and Rebels break t 


Priſon by which the Priſoners eſcape, ul 


Gaoler may be charged with the Eſcape at 
puniſhed ; for he may have his Remedy o 
againſt them; nor if they are the King's Ent 
mies that break the Gaol. But in nega 

caſt 


7. Laws of England. 131 


oaſtructions on the Behalf of the Gaoler. 

(f) A Reſcons of a Priſoner upon an Arreſt( f) 1 Roll, 
mean Proceſs before he is brought to Gaol, * * 
| ay excuſe the Sheriff, Cc. in an Action for 

Je Eſcape, becauſe he is not obliged to have 

W Poſſe Comitatus ready to attend him in the 


1; &rvice of every mean Proceſs. But otherwiſe 
ind When che Priſoner is taken upon Execution, 
ohen the Priſoner is in the Gaol and is 


E 

ba But now for voluntary Eſcapes. (f) A Pri- () Rep 43, 
M. ner in Execution ought not to be allow'd to 44. | 
our of the Gaol, for it is an Eſcape. The? — _ 2 


Weriff ought to keep him in ar#4 & ſalud 
W/odiz, If he is removed by the Gaoler from 
Wounty to County, by Vertue of an Habeas 
n, it is no Eſcape; tho' he does not go 
we direct Way to that County. If a Man 

apes with the (g) Conſent of the Gaoler in (g); Rep. 
Wvil Caſes, he cannot retake him. If he 52- 
ch, the Priſoner may have an Audita Querela. 
If a Woman is Warden of the Fleet-Priſon, (b) Plowd. 
d a Priſoner in the Fleet marrieth her, this '7* 
avoluntary Eſcape in the Woman; for now 
e Priſoner cannot be under her Power. 


5 
s if the Sheriff or Gaoler marrieth a Wo- 

dein that is in Execution for Debt, ſhe cannot 

2 2 Priſoner to her Husband. (i) If the () 3 Rep. 44. 
u eriff, oc. conſent that one in Execution ſhall # Rep. 100. 


out of the Gaol for a while, this is an 
cape, tho he return at the Time appointed. 
kt is often to be conſidered, Whether an 
cape is upon a mean Procels, (i. e. after one 
committed to Priſon upon the firſt Arreſt) 
upon an Execution, which is by Proceſs af- 
Judgment. Now Gaolers are more cau- 
dus of voluntary Eſcapes after Execution, 
| K 2 than 


zape, (e) Judges uſually make favourable (e) 7 Rep 44, 


_ 


1 * 


— h 
q 
43 
3 
1 
4 4 
4 
4 1 
F 
. 
„ 
= 
W 
1 
1 


* 2 3 PRE. — _ 1 — — —_ = * 
3 „ CF - a. * * ” bs rr LES 2 — — — —_ 
2 3 d * 4 , 1 — 
2 at 2 Sd X = WR, . I GA £8 
r — 4 - * 3 p 
2 „ 7 . n m.. 4 A I — 
- * p 7 "_ 
2 _ 3 * a f 33 "> - | : 
Tas . 1 
Is 4 — — —— 0 
2 — * af 2 1 - 


— # £E 
— 2 
- — 5 


go 
- 
— T 
— pg © — - 
— — — —_— 


— — 


= 
j =. 


132 An Iuſtitute of the Book! 


than upon mean Proceſs : Becauſe upon Er 
curion, the Debt and Damages will appen 
upon Record, and ſo are more ealily recover; iow! 
againſt them than upon Eſcapes on mean b - 
ceſs, where there is a greater Liberty to mal kee 
an artful 8 an 3 

Voluntary Eſcapes in (k) criminal Caſes a 
_e very — Mr to the Sheriff or Gaoler. Th 
H. P. C. 114. Sheriff or Gaoler is eſteemed to be guilty d 
| the Crime, for which the Priſoner elcapin 
was committed, if he was committed by lay 
ful Warrant, If he was committed for Tre 
ſon or Felony, the Sheriff or Gaoler in av 
luntary Eſcape ſhall anſwer for Treaſon vo, in 
for Felony ; and that Officer that permit cb k 
(1) Dr. & che Eſcape, ſhall ſuffer the Puniſnment. | 
Stud. Dial. 2. The Sheriff muſt anſwer for the Gaoler vii; 
ch. 42. Civil Caſes, but not in Criminal. (m) H edi 
H. P. C. 114. Priſon be ſet on Fire, unleſs it be by Pri ma) 
(m) 2 Inſt. of the Priſoner, he may break Priſon to (| And 
. his Life. If a Conſtable bring a Perſon vi 
Gaol, and the Gaoler refuſeth to take hin 
(m) H. P. C. the (m) Vill where he was taken ſhall 
. charged with him, and the Gaoler fin'd. | 


By the 5 H. 4. ch. 10. None ſhall be impriſon'tyi 
(n) 9 Rep. any Juſtice of Peace, but only in the (n) com 
119. Gao“. [See 11 C 12W.3 ch. 19. inſra] 

By the 7 H. 4. ch. 4. In an Action of Debt broupt 
againſt a Gaoler which letteth a Priſoner eſcape, a I 
tection ſhall not lie. 

By the 23 H 6. ch. 10. The Gaoler's Fee for a (i 
mitment is Four pence. And if he doth any Thing 
trary to this Act, he forfeits treble to the Party grien 
beſides forty Pounds to be divided betwixt the King u 
Proſecutor. 

By che 3 H.. ch. 3. Thoſe that have the Cuſtody vi 
Gols, muit certify the Names of all Prifoners to t 
Juſtices of Gaol-Delivery, in pain of five Pounds! 

every Default. 


c 


4 
[ 
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py the 8 and 9 W. 3. ch 27. If the Keeper of any 
tiſon ſuffer any Priſoner committed on Contempt, 
ein Proceſs, or Execution, to be out of the Rules, ex- 
pt on Habeas Corpus or Rule of Court, it ſhall be 


emed an Eſcapes. Jo 
Every Perſon obtaining Judgment in an Action of 


W(cape againſt the Marſhal of the King's Bench, or War- 
aof the Heer, ſhall have not only the Remedies al- 
d by Law, but the Profits of the ſaid Marſhal and 
inden, or ſome fit Part thereof; which ſhall be ſe. 
Wiektred toward Satisfaction of the ſaid Debt, with 
Woſts and Damages. | 


— - 
rr 


; 
: 


2 


And if the Keeper of any Priſon take Money to con- 
ve at any Eſcape, he ſhall forfeit five Hundred Pounds, 
d his Office, And no Re taking ſhall be given in 
vidence in an Action of Eſcape, unleſs ſpecially plead- 
, and Oath made by the Keeper of the Priſon, That 
ch Eſcape was without his Conſent. But if ſuch Affi. 
vit prove falſe, ſuch Keeper ſhall forfeit five Hundred 
punds, 

Likewiſe, if any Priſoner in Execution eſcape, the 
reditor may re- take ſuch Priſoner by any new Capias, 
may ſue forth any other kind of Execution. 

And if any Keeper refuſe, after one Day's Notice, to 
ew the Priſoner in Execution to the Creditor, or his 
ttorney, it ſhall be judged an Eſcape. 


If the Keeper of any Priſon take more than two Shil- 
gs and Six-pence by the Week for Chamber-Rent, he 


ll forfeit twenty Pounds. 
y the 11 and 12 . 3. ch. 19. 10 Ann. ch. 14. The 


Wenn A — x 


iſtices of the Peace upon Preſentment of the Grand 


ry at the Aſſizes may aſſeſs the County for building 


repairing Gaols. 

All Felons ſhall be impriſon'd in the common Gaol 
bly, whereof the Sheriff ſhall have the Keeping. [But 
e 5 Ame. ch. 9 infra. ] 

This AQ ſhall not prejudice ſuch as have any common 
als by Inheritance, for Life, or Years; nor charge 
dy Perſon in any Gaty, Town, Cc. which have com- 
on Gaols far Felons taken in the ſame. 


By the 1 Ann. geſſ. 1. Stat, 2. ch. 6. If any Perſon char- 
d or committed in Cuſtody in the King's Bench or 


Wet in Execution, or on any mean Proceſs or Contempt, 


ill go at large, upon Oath thereof made in Writing 
fore the Judge of the Court where the Commitmenr, 
tion, Judgment er Execution was, ſuch Judge ſhall 

K 3 commit 
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co) 2 Inſt. 
70 


Juſtices of 
the Peace. 


(p) 2 Inſt. 
174, 175. 


& 0 is * 25 
An Inſtitute of the Book! 
commit ſuch Perſon eſcaped to the common Gaol ai 
County where re- taken, there to remain without! 
till diſcharged by Law. And if the Sheriff Oe (g 
the Priſoner render'd to eſcape, he ſhall be liable x; 
Marſhal of the Xing's Bench or Warden of the My 
for ſuch Eſcapes. 
By the 5 Ann. ch. 9. One that eſcapes, may bet 
mitted to the Priſon where the Sheriff keeps Dehy 
inſtead of the common Gaol. 


If any Perſon in Cuſtody for not performing ary | T| 
cree of Chancery or Exchequer, whereby Money | til 
creed, ſhall eſcape, the Perſons to whom the Moni 1 
decreed, ſhall have the ſame Remedy againſt the She tf ch 
as if the Perſon eſcaping had been in Cuſtody y omn 
Execution; and recover the ſame with Coſts in uyt I. 
the Courts at Weſtminſter. 752 

By the 3 Georg ch. None ſhall buy the Off und} 
Goaler, in pain of five Hundred Pounds. gh 


(o) By the Common Law, no Shelf 
Gaoler, or other of the King's Miniſters, ou 


to take any Reward for doing his Office, aii - 
of the King. But ſince the Common om 
has been altered, incredible Extortions a Wy, « 


Oppreſſions have enſued. : 

II. Juſtices of the Peace are thoſe that 
appointed by the King's Commiſſion to kl 
the Peace of the County where they dit 
Of whom, ſome are made of the Quorum, (it 
the Words in the Commiſſion, Quorum A! 


C. D. E. F. unum eſſe volumus)] becauſe lofi B 
Buſineſs of Importance ſhall not be diſpa WE. th 
without the Preſence of them, or one one 


them. | 

Heretofore there were (p) Conſerwater: ( 
the Peace at Common Law, elected by i 
County, upon a Writ directed to the Sheri 
But the Election of Conſervators is transfer 
by Statutes from the People to the King; 
at laſt Juſtices of the Peace were created Con 


{sryators of the Peace by Commiſſion oh g 


N 82 r * . _ e — WP 


h. 7. Laus of England. 


5 Patents under the Great Seal. The Pow- 
r of Conſtituting them is only in the King, 
o' they are uſually made at the Diſcretion 

f the Lord Chancellor or Lord Keeper, by 
Wc King's Leave; not that the Power can be 
ansferr'd or lodg'd in a Subjet: The King 
nay appoint in every County in England and 
ales as many as he ſhall think fit. 
They are Juſtices of Record; for none but 
Wuſtices of Record can take a Recognizance 
f the Peace. Their Power ariſes from their 
ommiſſion, or from Statutes. 
1. By Vertue of ſome Words in their Com- 
iin, (wit.) (Sciatis quod aſſignavimus vos con- 
Wuntim & divifm & quemlibet veſtrum Fuſtitia- 
jos noſtros ad Pacem noſtram in Comitatu noſt ro, B. 
Wonſervandam, &c. ) every Juſtice is ap- 
Wointed Conſervator of the Peace, a d hath a 
Weparate Power, and may do all Acts con- 
erning it apart and by himſelf, and even to 
ommit a Fellow-Juſtice upon Treaſon, Felo- 
y, or Breach of the Peace. This is the an- 
tent Power touching the Peace, which a 
onſervator of the Peace had at Common 
aw. As ſuch, every Juſtice of the Peace 
ay bind to the Peace or Good Behaviour at 
Viſcretion; and for Defe& of Sureties may 
commit to the common Gaol. 
Buy Vertue of another Aſignavimus or Clauſe 
In the Commiſſion, Two Juſtices of che Peace, 
one Quorum) have a joint Power, 1. To en- 
Juire by Jury of all Offences mention d in the 
Commiſſion. 2. To take Indictments. 3. 
To grant Proceſs thereupon. 4. To hear or 
try the Offence upon Indictment. Thele are 
Matters that are to be tranſacted at the Gene- 
ral Quarter Seſſions. [See of the Court of the 
General or Quarter Seſſions. Book 4. ch. 1.] 

: f 
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An Inſtitute of the 


2. By Statutes, Power is given to Juſtice,q 
the Peace, to which their Commiſſion dog 
not reach. And the Statutes of the 4 H; 


Book 


ch. 12. 33 H. 8. ch. 10. and 37 H. 8. ch. n 


give a further general Power than is «.ſ 


preſſed either in their Commiſſion, or h 
any particular Statute. There are alſo þ, 
veral Statutes which are not mention'd n 
their Commiſſion, and yet the Ex 
tion thereof is committed to the Care 9 
the Juſtices by expreſs Words. But all fig 
Statutes which do give Authority to th 
Juſtices, are a ſufficient Commiſſion of then 
ſelves, tho' thoſe Statutes are not referr'dh 
in their Commiſſion. Theſe Statutes are n 
be executed as they direct; wherein if no er 
preſs Power is given to any one Juſtice, l 


can admoniſh only; and if not obey'd, ny 


make Preſentment of it upon the Statute, ani 
with his Fellow-Juſtices hear and determine 
it in Seſſions; or he may bind the Offende 
to the Peace, or the Good Behaviour. 
Some Statutes impower one Juſtice of th 
Peace alone to at, Some Statutes requin 
two, three, four, fix, Of which Statuts 
where one, &c. may act, there are ſever 
Collections in Print. | See Dalr. Blackerby, &. 
The Authority that they uſually exercik 
from Statutes, is concerning Ale-houſes, Ap 


1 Badgers, Bail, Bakers, Baſtards 


eer and Ale, Carriers, and Prices of Land 
Carriages, Church-wardens, Conſtables, Co. 
tages, Curſing and Swearing, Drunkenneh, 
Exciſe, Felonies, Forcible Entry and Detait- 
er, Foreſtallers, Games not lawful, the Game, 
(and in Relation to it concerning Game- keep 
ers, Guns, Greyhounds, Setting- Dogs, Fe- 
FO 982 855 , lit 


Ku 7- Laws of England. 137 

its, Snares, Nets, Hares, Partridges, Phea- 

ants, Pidgeons, Hawks, Fiſh, Deer, Cc.) 

zols, Hackney - Coaches, Hedge-Breakers, 

ighways, and Surveyors of Highways, Hou- 

es of Correction, Labourers, Leather, Lord's. 

Day, Defaults about Money, Poor, (as ſetting 

hem to Work, Settling them in a Pariſh, or 

Removing them from a Pariſh) and Overſeers 

of the Poor, Papiſts, Rates and Pariſh-Taxes, 

Regrators, Riots, Robbing Orchards, &c. Ser- 

ants, Soldiers, and providing Carts and Car- 

ages for them upon their March, ſmall 

iches, Treaſurers of the County, Vagabonds 

and Vagrants, Wages, Waggons and Waggo- 

ners, Weights and Meaſures, Wood-ſtealers, 

and Deſtroyers of "Timber, or other Trees, 
. ä 
Several Statutes do impower Mayors and 
other Magiſtrates in Corporations to act as 
uſtices of the Peace within their particular 
Precints, who, beſides what the Juſtices of 
the County may do, take eſpecial Care con- 
cerning the Aſſiſe (or Ordinance) of Ale and 
Beer, the Aſſiſe of Wood, Billet and Faggot, 
Artificers and Victuallers, Beer-Veſſels, Veſ- 
ſels for Salmon, Herrings and Eels, Dying, 
and of many other Matters relating to Trade. 

Lee Dalton, ch. 192. ] 

he Power executed by the Juſtices out of 
Seſſions is chiefly by Warrant, Recognizance and 
Mittimus. A Warrant is a Precept to ſome Of- 
ficer to bring an Offender before the Juſtice, 
or to levy a Penalty by Diſtreſs, Cc. and muſt 
be under the Hand and Seal of the Juſtice, or 
his Hand at leaſt, If it iſſues out for the 
Peace or Good Behaviour, it muſt contain 

the ſpecial Matter. | 
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138 An Inſtitute of the Bool 
A Recogniz,ance is a Bond of Record ackngy 
ledged to the King, upon Condition to po 
certain Sum of Money if the Condition! 


not performed; as to appear at the Aſſizesg 
Quarter-Seſſions, to be of the Good Behaj 


lo) 1 Sid. our, Oe. If a Juſtice (p) compounds Recogi 


192. zances, and does not return them to Seflign 
(a) > Inft. an Information lies againſt him. (q) A f. 
52. 591, 592. fimus is a Precept in Writing directed to th 
Gaoler under the Hand and Seal of the |þ 
ſtice, (containing the Cauſe of the Comni, 
ment) for the Receiving and ſafe Keeping 
an Offender in Priſon untill he be deliver 
by Law. A Mittimus need not be undy 
Hand and Seal, if it is made by Order 

Seſſions. 
The Power to demand Security for th 
Cr) r Inft. Keeping of the Peace, or for the Good Behavim 
_ , and for Want of Security to commit to hi 
4. ſon, does prevent a World of Miſchief. . 
(s) Dalton, the 21 Fac. 1. ch. 8.] The (s) Wife ny 
268, 269. have it againſt the Husband, and the Hi 
ch. 117. band againſt the Wife. Au But Feme Coven 
and Infants ought to find Security by thei 
Friends, and not to be bound themſelves. | 
(t) Dalton, Juſtice may not only grant it at the (t) Re 
270, 271. ch. queſt of any Perſon, but he may demandi 
115. ex Officio at Diſcretion, But he ought not vi 
demand Surety for the Good Behaviour: 
gainſt one for Defaming another. It is {ai 
that a Warrant for the Peace or Good Behr 
viour cannot be granted againſt a Lord d 
Parliament by a Juſtice of Peace ; it multi 
(u) Dalton, by Subpæna out of Chancery. But (u) on 
268, ch. 117. Juſtice may grant his Warrant for the Peac 
againſt another Juſtice of Peace, as he is Cot 
ſervator of the Peace, as before hinted. Bret 
ches of the Peace or the Good Behaviour ir 


7. Laws of England. 


de in many Inſtances. But he that demands 
Security for the Peace, muſt make Oath be. 
fore the Juſtice of Blows given, or that he 
ſtands in Fear of his Life, or ſome bodily 
Hurt, or that he fears that another will burn 
his Houſe, Cc. before the Juſtice can grant 
his Warrant. 
If one do make an Aſſault upon a Juſtice of 
Peace in the Execution of his Office, he may 
not only defend himſelf, but may alſo appre- 
hend the Offender, and ſend him to Gaol till 
he ſind Sureties for the Peace. And he may 
likewiſe record a Forcible Entry upon his own 
poſſeſſion. In other Caſes he cannot be 
Judge in his own Caſe in any Thing relating 
to his Office. If one abuſeth him by Words - 
relating to his (u) Office, or in the Execution of (u) 1 Sid. 1 
it, he may be bound to the Good Behaviour, 144. 
Wand indicted at the Quarter-Seſſions and fi- 
ned. To ſpeak contemptibly of his Warrant, 
Jorto caſt it in the Dirt, is a Contempt againſt 
the Proceſs, 
() One or more Juſtices of the Peace can- (w) 4 Inft. 
not make a Warrant upon a bare Surmiſe, to 176, 177, 
break open any Man's Houſe to ſearch for a 78 
Felon or ſtolen Goods, tho' commonly the 
Houſes of poor People are often ſearched by 
Vertue of ſuch Warrants for ſtolen Goods. 
But for Breaches of the Peace, Doors may be 
broken open to take an Offender. And a 
ſworn Officer need not to ſhew his Warrant, 

but he ought to tell the Contents of it, as be- 
loremention'd. 27 2 of Proceſs, Book 4. ch. 5. 
The Power of Juſtices of the Peace is de- 
W termized, 1. By the Death of the King. [But 
ſee 1 Ann. ch 8.] 2. By Diſcharge under the 
8 Great Seal. 3. By a Superſedeas. 4. By Grant- 6 a 26h 
ing a new Commiſſion, (x) of which oy — 

that 
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( 4 Inft. 
181. 


(2) 1 Rep. 


120. 


An Inſtitute of the Boon; 
that are left out muſt take Notice after pu py th 
lication at che next Seſſions. [See 1 & 2 


& M. ch.18.] 5. By Acceſſion of an Office 
as by being made Sheriff or Coroner, 


(y) By the 34 Ex. 3. ch. 1. Authority is given to] 
ſlices for preventing Offences, as to bind to the C00 
Behaviour, c. 

By the 3 H. 5. Stat 1. ch. 4. Juſtices of the Pete h 
every Shire named of the Quorum, ought to be reſiden 


in the ſame; except Lords, Judges, Serjeants at Lu 60 
and the King's Attorney. | 
By the 5 H. 4. ch 10. A Juſtice ought to ſend Of, Neun 
ders to the common Gaol; Therefore the Juſtices in Im Ming 
don ought not to ſend them to the (2) Compter, &c. . z. 
By the 18 H 6. ch 11. None (except Men lead n che 
in the Law, or inhabiting Corporations) hall be Jul I. 1 
ces of the Peace, unleſs their Lands are worth twee. 7 
Pounds a Year. eri 
By the 3 H.. ch 1. Juſtices of the Peace at the ner er 1 
General Seſſions ſhall certify Recognizances taken E ior, 
keeping the Peace, &c. | Nute! 
By the 3 H. 7. ch. 3 Two Juſtices (one Quorum) hi: Wi 77 
Power to let to Bail Perſons bailsble by Law; and ſul | 
certify the ſame at the next Quarter-Seſſions or Gil Wi d. 
Delivery, in Pain of ten Pounds. [See of Bail, c) I 
ch. 4.] fever 
See the 13 H. 4. ch. 7. 4 H. 7. ch. 1. 5 & 6 £46 nd 
eb. 15. 5 Eliz. ch 1. 5 Eliz. ch. 4. 43 Elix. ch. 2. 14 0 \ 
1. eb. 4. 3& 4% CM. ch. 12. For Forfeitures incur'l 
by Juſtices for Neglect of Du y. Thar 
By the 7 Jac. 1. ch. 5. If an Action is brought agi W100 
a Juſtice of the Peace, &. they and their Aſſiſtm . Th 
may plead the General Iſſue, and give the Special Mu. Me) t 
ter in Evidence; and if a Verdict, &c. paſs for him, I Bo 
ſhall be allow'd double Coſts. FThe 
And Note, That a Juſtice, &c. when e N 
juſtifies the Act done by him, need not ſe 1 
forth his Commiſſion, becauſe it is recorded, J 
and remaineth with the Cuſtos Rotulorum. 5 T 
al a 


b) 


i Ih 1 Laws of England. 


the 5 W. & M. ch. 4. The Statute of the 34 and 
. 1 8. cb. 26. is repealed, by which Juſtices of the 
ice in Wales were limited to eight in each County. 


0 
[See of Conſtables, infra, and ſee Dalton con- 
W-rning Juſtices of the Peace, ch. 1, 2, 3, 4, 5, 
1 
. = (a) The Coroner (Coronator 4 Corond ) Of the Coro- 


an Officer of the King, that hath Cogni- ner. 
W:nce of ſome Pleas of the Crown. He is to () 1 
(0) elected in full County, (i. e. at the 37, 251 
. ME ounty-Court) by the Freeholders, upon the (b) 2 Inſt. 
» King's Writ De Coronatore eligendo ; [See the 28 174, 175. 

I. z. ch. 6.] and ought to have Lands in Fee 549- 

che County to anſwer all People; [See 3 F. N. B. 163. 
. 1. ch. To. 14 Ed. 3. ch. 8.] tho' now mean 

Perſons execute the Office. But if the Coro- 

Per is inſufficient, the County, as his Supe- 

Wior, ſhall anſwer for him. He ought to exe- | 

Nute his Office in Perſon, for he is a Judicial 

fficer, tho' Deputies are too often appoint- 

Bd. The Number of Coroners are not fix'd. 


0 . 

ln moſt Counties there are four, beſides(c) 2 Inſt. 
Weveral ſpecial Coroners in divers Liberties 175. 549. 

ad privileged Places, as the Coroner of the 4 Inſt. 271. 


Wd) Verge, &c. [See 28 Ed. 1. ch. 3.] and by (d) 2 Inſt. 
W-harter ſeveral Corporations have Power to 449, 450-1 ; 
Fhooſe Coroners for their Precincts. 4 Rep. 46. 
The Lord Chief Fuſtice of the King's Bench is 


Body, and record it where- ever he is. (f) (f) 8 Rep. 
be Lord Mayor of London is Coroner of that 126. 

ty ; but the Recorder pronounces the Judg-? — "= 
Went upon Outlawries there by Cuſtom. * 
The Power of Coroners is either Judicial 

or Miniſterial. | 

= The (g) Judicial Authority (both of gene- (g) 4 Inſt. 
Fal and ſpecial Coroners) is in Caſe where one _— 
Woes to a violent Death by Felony or Mif- # Reb. 1 
; chance 


5 
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chance, ro pronounce Judgment npon Ou] ing 

lawries in the County-Court, to take and e, a i; 

ter Appeals of Murder, Cc. tho' he can WW; tt 

proceed any further, bur muſt deliver then , 

over to the Juſtices. He may alſo enquire e- 

the Eſcape of the Murderer, Treaſure-Trov, Wi: 5 
Wreck of Sea, Deodands, &c. but of no R. orre 
lony, except of the Death of a Man, and us Wop: 
on View of the Body. [See of the Court of th Hera 
Coroner, Book 4. ch. x. and the 4 Ed. 1. 14 El, Th 

14 Ed. 3. ch. 6. 28 Ed. 3. ch. 6. 7 H. 8. ch) 

The (h) Miniſterial Power of a Coroner i eir 

ch) 4 Inſt. exerciſed when Proceſs is ordered to the Co. att, 
271. roner to execute the King's Wrir, upon a ions. 
3 Lev. 399. Exception made againſt the Sheriff, as tha Th 
the Sheriff is a Party, &c. One cannot ret Wig 2 
the Proceſs, if there are more in the County. O 
The Juſtices of Aſſize and of the Peace han Mie 4 

Power to puniſh the Defaults of Coroners. a7 
A Coroner may be diſcharged of his Office f th 
G) E. N. B by the King's Writ, (i) de Coronatore eonem . 19 
163. 4%. But a Coroner; remaineth tho' the (0 axf 
8 Rep. 41. King dieth, becauſe he is choſen by the Co- V. 
2 Iaſt. 32. ty, and his Election return'd of Record nes 


(k) 2 Inſt. Chancery. Otherwiſe of thoſe that ho 
175. their Places by Writ, Commiſſion, Letten Neers 
Patents, &c. | 

Of the Trex IV. The Treaſurer of the County is he tha 
OR of che keeps the. County-Stock. There are two d 
% them in each County, to be choſen by the ms 
jor Part of the Juſtices of the Peace, C it 
Eaſter Seſſions. They muſt have ten Poundsa 
a Year in Land, or one hundred and fit 
Pounds in Perſonal Eſtate, and ſhall not cos 
tinue in their Office above a Year. Ti: 
Treaſurer that refuſes to execute the Office Wi 
may be fined by the Juſtices three Pounds 


the leaſt. The County-Stock is raiſed 9 
| rating 
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This Chief Conſtable is as it were the (. 
verſeer and Director of the Petty Conſtahly 
Headboroughs, and Tithing- men within hj 
Hundred. His Duty is chiefly contained j 
his Oath, which is in Effect, To ſee the Pes 
kept, to apprehend Felons, Rioters, &c. or u 
make Hue and Cry, to fee the Watch uh 
kept in his Hundred, to ſee that the Statut 
made for the Puniſhment of Rogues, Vag 
bonds, & c. be duly executed, to have a watch. 
ful Eye on unlawful Gaming-Houſes, to pr. 


ſent all inordinate Tippling and Drunke. 


neſs, Blood-ſheddings, Affrays, &c. and h. 
piſh Recuſants within his Liberty; to execut 
Precepts and Warrants to him directed fron 
the Juſtices of the Peace, &c. He ought y 
make Returns before the Juſtices of Peace i 
Seſſions, or in the monthly Meetings of thei 
Diviſions, (and to cauſe their Petty Conti 
ble to make Returns) to all the Articles con 
tain'd in their Oath, or that concern their 
Office. Beſides what is expreſsly contained 
in their Oaths, they are to return all Vidui 
lers and Ale-houſe-keepers that fell without 
Licenſe ; all ſuch Perſons as divide their How 
ſes into ſeveral Tenements, and do entertain 
Inmates to the Annoyance of the Neighbour 
hood, and are likely to be a Charge to tis 
Pariſh; the Defaults of Petty Conſtable 
Tithing-men, Ge for neglecting to appte 
hend and puniſh Beggars, Vagabonds, ide 
and ſuſpicious Perſons, Whores, Night- Wah 
ers; Moth ers of Baſtards who are like to k 
chargeable to the Pariſh; thoſe that reſit 
to take poor Apprentices; all Defeds 1 
Highways and Bridges, wich the Names « 


ſuch as ought to repair them; all Scavenzmn 


that neglect their Duty; and all » 77 
20C 
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"ces in Streets, Lanes, or Alleys; Bakers 
ling Bread without Weight; Brewers ſel. 
g Beer and Ale to unlicenſed Alehouſes, 
egrators, Foreſtallers, Ingroſſers of any dead 
Qual, Cc. and at every Quarter- Seſſions to 
y over to the Treaſurers of the County, or 
e of them, all ſuch Sums as have been le- 
ed by Churchwardens in their Pariſhes to- 
ard the Relief of Priſons, Hoſpitals, Alms- 


io uſes, Cc. 1 
q The Chief or High Conſtable may be Re- 


wed by the ſame Authority which appointed 
m. ; 
By the 5 Zliz. ch. q The High Conſtable may hold a 


Wery Seflions (otherwiſe called Statute Seſſions) for Hi- 
We Servants. [See 43 Elix. ch. 2 & 3.] 9 


1, 2. A Petty Conſtable is an Officer appointed 
each Town, Village or Pariſh of every 
- Fundred, to aſſiſt the High Conſtable. The 
+ ooſing and Swearing of him does properly 


long to the (n) Court-Leet. But now they cn) 8 Rep. 
echoſen by the Pariſhioners; and a Juſtice 38. 4r. 
Peace uſually ſwears them, and upon juſt Dalton, ch. 
puſe removes them. [See the 13 & 14 Car. *% . f. 
<,12.] He is to be choſen every Year, 


th t muſt execute the Office till another is ap- 
les nted, or till he is diſcharged. (0) A Cyu- (0) 1Sid.355. 


dm for every Inhabitant to ſerve by Turns 


m1 cording to their Houſes, is good; and if it 
% ppen upon a Woman, ſhe muſt hire one to 
ohe io the Office of Conſtable, according to 


at Cuſtom, But „eur Superior upon 
Miſcarriage; unleſs the Deputy is ſworn 
d allow'd in the Court, for then he is Con- 


s 0 

= able. The Oath of the Petty Conſtable is 

Nu S<neral Terms to execute the Office, Cc. (p) Dal 
bat if he refuſes to _ he may be bound ch. 28. f. 5, 
over 
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over to the Aſſizes or Seſſions, and indigy 
and fined. 
There is frequently a Tithing- man in the ſaw 
Town with a Petty Conſtable ; who is i th 
Nature of a Deputy to execute the Office i 
the Petty Conſtables's Abſence. | 
The Duty of a Petty Conſtable is to execu 
the Office of the High Conſtable in his 1 
ſence, to keep the Peace, to aid and aſi 
the High Conſtable, to make Preſentmen 
at every Aſſizes and Quarter-Seſſions of er 
Thing that is amiſs under their Cognizang 
But they uſually make formal Returns, (t 
upon Oath) that all Things are well, and g 
a Juſtice of Peace to ſign their Preſentmm 
More particularly, the Duty of Petty Ct 
ſtables ariſes from the Common Law and 
Statutes. | | 
1. By Common Law, the Petty Conſtabei 
(q) Dalton, (q) Conſervator of the Peace, and in the Kin 
ch. 1.9.7. Name may command Affrayers to keep ti 
ch. 8.9.6. peace and depart. He may without a Val 
rant commit to the Stocks, ec. any that may 
an Affray, or aſſault others, or threaten to 
or kill another, or is about to break the EH 
in his Preſence, till he can get Aſſiſtance nf 
carry the Offender before a Juſtice of 
Peace to be committed to Priſon, if he vt 
not find Sureties. But if the Affray, &« 8 
ver, he muſt have a Warrant to carry theb 
fender before a Juſtice of Peace to find ih 
ties, or the Offender may be bound ove! WW 
(r) Lamb. the Seſſions. If the Affray is in a (r) How 
325, the Conſtable may break into the Houl:W 
4 ch 8. ſee the Peace kept. If ſuch Offenders fly ll 
Py another County; or into ſome Francik 
the ſame County, he may make freſh Pugh 


0 3 ch. and take them there. If an (s) Aſſade 
ET) « . Mi 


1 
4 


1 
2 
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ade upon the Conſtable, he may defend 

mſelf and juſtify the Beating of another. 

nd if he happen to be killed in doing his 

uty, it is conſtrued to be premeditated Mur- 

r, He may command all Perſons to aſſiſt 

Wn to prevent a Breach of the Peace; and if 

y one refuſe, he may be bound over to the 

ons and fined. 

It is moreover the Duty of the Petty Con- 

able by the Common Law to execute War- 

nts directed to him with Speed and Secrecy, 

d not to diſpute the Authority, if the Juſtice 

Peace has (t) Juriſdiction. Bur if any Juſtice (t) F. N. f. 

nds his Warrant to a Conſtable, &c. to bring 81. 

De before him to anſwer all ſuch Matters as 10 Rep. 76. 

Wall be objected againſt him by A. and doth not 

Wt forth the ſpecial Matter in the Warrant, 

che Warrant is unlawful; becauſe it does cu) 2 Inft, 

t give the Offender Time to find Sureties. 591. 

Wherefore the Officer is liable to an Adtion 

Falſe Impriſonment if he executes it; tho” 

ch Warrants are commonly iſſued forth. So 

2 Juſtice of Peace ſend a Warrant to a Con- 

ble to take up one for Slander, &c. the Ju- 

ee hath no Juriſdiction in ſuch Caſes, and 

e Conſtable ought to refuſe the Execution 

it. As he is a ſworn Officer he need not 

ew his Warrant, but muſt do as hath been 

id before. [See of the Miniſterial Power of 

i and Bailiffs, ſupra.) If a Conſtable, &c. 

one go upon his Promiſe to return, and 

fails of his Promiſe at the Time appointed, 

e Conſtable cannot retake him by Vertue 

che ſame Warrant; becauſe he was relea- 

ty bis Conſent. He is not bound to go 

and down with an Offender to get Sure- 

„but he may keep him till he get Sureties 

come to him; and then he is at Liberty to 

L 2 go 
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go to any Juſtice of Peace, provided it is ng 

too far off,, and the Conſtable conſent to it 

(6) 5 Rows It is at the (W) Election of the Conſtable, tha 
P. &c. whether he will carry the Offender be. WT 

fore any other Juſtice of the Peace, if the A.. 
Warrant is not ſpecial, (viz.) To bring the s 
Party before the Juſtice who ſigned the War. wit 
rant. But if a Conſtable has a Warrant t» MW 76 
execute, and afterwards a Writ of Superſedu; WM Bot 
(being a Command to ſtay or ſtop) come; ple 
from another Juſtice, to whom the Pay ftat 
hearing of the Warrant offered Sureties before ſon 
an Arreſt, the Conſtable muſt not then exe. WM fan 
cute his Warrant. If he does, it is Falſe In. WW wh 
| priſonment. The Conſtable may juſtify the Au 
(x) Mo. 468. detaining of an Offender for a Day (x) with. Wl Na 


out a Warrant; the Juſtice then not having | 
an Opportunity to examine him, ma' 
This is the Power and Duty of Petty Con- 
ſtables by the Common Law. Wh 
2. He hath much Power and Duty alſo by 
ſeveral Statutes, as concerning Alehouſes, Arms, B 


Drunkenneſs and Tipling, Beggars, Bridges, n 
Carts and Carriages for the King's Uſe, or 
the March of Soldiers, Cattle imported, Deer- WM bcic 
ſtealers, Dogs, Guns, Nets, &c. Exciſe, Fiſh, N wi 
Forcible Entries, unlawful Games, Games, He⸗ 
(as Pheaſants, Hares, Cc.) Hedge-Breaker, 
Highways, Hue and Cry, Labourers and Set- ger 
vants, Malt- making, Militia, carrying Offen- upp 
ders to Priſon, Popiſh Recuſants, Poor, Quar- Yea 
terly Money to be levied for maimed Sold fut 
ers, Mariners and Priſoners, Diſtreſſes for 
Rent and for Forfeitures, Rogues and Vagi- and 
bonds, Sabbath: keeping, Swearing and Cur- W Of 

| ſing, Night-Watches from Aſcenſion Day till B 
Michaelmas, Weights and Mealures, Wood fed 
ſtealers, &c. 


(Y 
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ble may make a Deputy; but now it is agreed 375. 
that he may make a Deputy. [ As for Hiſſen- 
m from the eſtabliſhed Church, fee x . & F. 5. 


M. Sefſ. 1. ch. 18. | 
There are other Officers of like Authority 591. 


with Conſtables, as the Borſholders in Kent, the 
Third-borough in Warwickſbire,the Tithing-man, 
Borough-head or Head - borough, or chief 
Pledge in other Places. But yet a Petty Con- 
fable ſeemeth to have greater Authority in 
ſome Cafes. If there is a Conſtable in the 
fame Pariſh, he is the Head-Officer ; but 
where there is no Conſtable, the Office and 
Authority ſeems to be all one under another 


Name. | 
If a Conſtable does not do his Duty, he 


may be indicted and fined by the Juſtices. 
See the 7 Fac. I. ch. 5. 21 Fac. 1. ch. 12. 
Where Ackions are brought againſt a Conſtable, &c. J 


By the 13 4 14 Car, 2. ch. 12. Conſtables, Headbo- 
roughs and Tithing- men out of Purſe, they and the 
Inhabitants may tax all chargeable by the 43 Eliz. ch. 2. 
(as every Occupier of Lands, Tit hes, Woods, &c.) which Rate 
being confirmed by two Juſtices, the Conſtables may le- 
vy it by Diſtreſs and Sale of Goods. And if Conſtables, 
Headboroughs or Tirthing-men die or go out of the Pa- 
nh, two Juſtices of the Peace may ſwear new ones till 
the Lord of the Manor hold a Court-Leet, or till the 
next Quarter-Seſſions; who ſhall approve of them, or 
2ppoint others. And if any of them continue above a 

ear, the Juſtices of the Peace may diſcharge them, and 
= in others till the Lord of the Manor hold a 

Urt. 

By the 5 H. 8. ch. 6. and 32 H. 8. ch. 40. Phyſicians 
and Surgeons of Lenden ſhall be excuſed from bearing the 
Office of Conſtable or any other Pariſh-Office. 

By the 11. CM. ch. 18. Diſſenting Teachers quali- 


fed according to the Act, are freed from Pariſh- Offices. 


L 3 By 


(y) It has been doubted whether a Confta- (y) 1 Sid. 


Mo. 845. 
Dalt. ch. 1. 


be? — 
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Of Church- 
wardens. 


(2) 1 Saund. 


13, 14. 
1 Lev. 196. 


(a) Can. 89, 
90. Anno 
1603. 

2 Cro. 532, 


PF EY | 
An Inflitute of the Book | 
By the 6 W. 3. ch. 4. 1 Anm. ch. 11, 10 Ann. cb. 10 
** are exempted from ſerving in Pariſh. Oi 
ces. 

By the 7 & 8 W. 3. ch. 21. Regiſter'd Seamen are ei 

empted from Pariſh- Offices. 
By the 10 V. 3. ch. 33. All Perſons that have prof 


cuted any Felon to Conviction, are excuſed from Py. 1 
chial Offices in the Pariſh where the Felony was con. is e 
mitted, | p I 
VI. Churchwardens are ancient Officers yea. Ml ® 
ly choſen [See 27 H. 8. ch. 25. in Raftal, 155 ena 
601. ] by the Conſent of the Miniſters and bell 
' Pariſhioners, to look to the Church, Church. Cut 
Yard, and the Things that belong to both, ll ©? 
to provide what is neceſſary for the Perform. the 
ance of Divine Service, and to obſerve the but 
Behaviour of che Pariſhioners concerning ſuch 15 
Faults as belong to the Ecclefiaſtical Juri. Ti 
diction.  (z) It one fits with his Hat on in f 
Time of Divine Service, and refuſes to be ©. 
uncovered, the Churchwardens may take it WM A 
off. For tho' they may preſent it in the Spi. 00 
ritual Court, yet they ought not in the mean * 
Time to ſuffer ſuch Irreverence. a 
They are Temporal Officers in the Pariſh Ml ** 
employ'd in Eccleſiaſtical Affairs, (as Conſtz 11 
bles are in Civil) to be a) choſen in Eafe 60 
Week by the joint Conſent of the Miniſtet 5 
and Pariſhioners, if it may be; in which Caſe 00 
the Miniſter has only a ſingle Vote, as every Fr 


(b) I Vent. 
6 


267. 
(c) 2 Roll. 
Abr. 272. 


other Pariſhioner. But by Cuſtom, the Mini. 
ſter ſhall chooſe one, and the Pamſhioners + Pr 
nother. And by Cuſtom the Pariſhioners on- Ch 
ly may chooſe both (b) Which Cuſtom mult 
prevail againſt a Canon. (c) A Lawyer, ail 
Attorney, &c. being choſe Churchwarden, x? 
may have a Prohibition, by Reaſon of their 
Attendance on the Courts at Weſtminſter. They 
are to be fworn by the Ordinary, Cc. * 

| WU en 


ch. 7. Laws of England. ISI 


when they are choſen by Vertue of any Cu- 
ſtom, if the Ordinary, &c. (d) refuſe to ſwear (d) 2 Roll, 
them, a Mandamus from the Courts at Weſtmin- Abt. 234. 
fer may compel him to it; tho he may exe- * Vent. 267, 
cute his Office before he is ſworn. 
The Authority and Duty of Churchwardens 
is either by Common Law, or by Statutes. 
1. By Common Law, Churchwardens, as ſoon 
as they are ſworn, are a (e) Corporation ce) Lamb. 
enabled to ſue and to be ſued for the Goods 70. 
belonging to the Church. The Church Goods 
ought to be in their Cuſtody. They are not 
capable of Purchaſing (f) Lands for the Ule of cf) 1 laſt. 
m. che Church, except in (g) London by Cuſtom; 3. 3. 
but they may purchaſe Goods and Chattels. 1 Roll. Abr. 
ach Lands muſt be purchaſed in the Name of (a) cio 
ri. Truſtees. They may have an (h) Ad ion of 533 
1 Treſpaſs for ſuch Goods or Utenſils, taken out (b Lamb yr. 
of the Church, as belonged to the Pariſhio- 1 Cro. 145. 
ners, tho' the Treſpaſs was committed in the 
nl. Time of their Predeceſſors. They are a 
en Corporation only as to the moveable Goods 
for the Uſe of the Church; but not to 
n bave an Action for Goods of which they 
were never poſſeſſed. Chancery only can 
relieve them in that Caſe. But they have no 
bor ſuch Property in the Goods belonging to the 


Pariſh'-as to (i) fell them, without the ;; 
ax Conſent of the Pariſhioners and the e 
ne dinary, For they are a Corporation for Danv. Abr. 
„dhe Advantage of the Church, not to its 788. 
d. Prejudice. If they walte the Goods of the 


un Church, the new Churchwardens may call 
them to an Account before their Ordina- 
ry, or bring their Action at Common Law. 
And the Releaſe of one of the new Church- 
wardens will be no Bar to the Action. Both 


nd 2 L 4 of 


15 2 


(k) 2 Roll. 
Abr. 337. 


( 5 2 Inſt. 
439. 


(m) 2 Cro. 
367. 


(n) 2 Inſt, 


202. 


Repair the Church, &. to make Rates, to make 
Preſentments, and to pals their Accompts. Theſe 


ought to be done at the Charge of the Pa. 


An Inſtitute of the Book | 
of them together cannot releaſe to the Prejy. 
dice of the Church. 

If any Thing belonging to the (k) Freebell 
of the Church is broken down, or if the Tree 
in the Church- yard are cut down, the Parſyy 
or Vicar (not the Churchwardens) ſhall have 
the Act ion. | 

Further; Their Duty by Common Law is to 


Things indeed are of Eccleſiaſtical Cogpni- 
zance, but neceſſary to be known by every 
one. | 

1. As to Repairs, (I) They muſt keep the 
Body of the Church in Repair, and the Seats 
belonging to it, as alſo repair the Mounds of 
the Church-yard, and to ſee that all be kept 
in good Order. For of common Right thi 


riſhioners, becauſe they have the Benefit of 
worſhipping God in the Church, and of bury- 
ing their Dead in the Church-yard; tho' they 
may by Preſcription charge the Repair of the 
Mounds of the Church-yard on a particular 
Perſon, by Reaſon of his Eftate. (m) The 
Parſon only hath Power to give Leave to bu 
Ty in the Church. 


As they muſt Repair the Seats in the Body of 


the Church, ſo with Conſent of the Miniſter, 
they may place the Pariſhioners in thoſe 
Seats; reſerving ſtill to the Ordinary (becauſe 
the Churchwardens are Officers under him) 
a Power to correct the ſame. For they are 
ſuppoſed to act by his Authority; becauſe he 
(n) originally hath the Diſpoſition of all the 
Seats in the Church and Chancel. The 
Churchwardens may have this Authority in 
themſelves by Cuſtom, as in London; and pe 

| ticular 


\ 


Chi 79; Laws of England. 153 
cular Perſons may (o) preſcribe to have a (o) Ibid. 
Seat, as belonging to them by Reaſon of their Cro. 366, 
Eſtates, which have been conſtantly repaired 

by them : The Repairing of them is neceſſary 

to ſupport the Claim. One may preſcribe to 

an lle in a Church, to fit there with his 

Family to hear Divine Service, and to bury 

'o there. But the conſtant Sitting and Burying 

e chere, without uſing to repair it, doth nor 

fe gain any peculiar Property therein. If the 

e hath been uſed tobe repaired at the Charge 

of the Pariſh in common, the Ordinary may 

appoint whom he pleaſes to fit there, not- 
withſtanding any Uſage to the contrary. So h 
one cannot preſcribe to a Seat, or to Priority, 

ora Place in a Seat in the Body of the Church 
generally, without ſhewing, That he and 

all thoſe that lived in his Houſe have Time 

out of Mind fate there, and alſo repair'd it. 

No one can claim a Seat in a Church by 
Preſcription as appendant or belonging to (p) (p) 1 Iaſt. 
Land, but it muſt be laid as belonging to ＋ 4 
a Houſe, in Reſpect of the Inhabitancy 31. 
thereof, tho' it harh been adjudged that a 

Seat in an Iſle may be preſcribed for by an 
Inhabitant of another Pariſh. If the Church- 

wardens erect or add any new Thing, either as 

to the Fabrick of the Church, Utenſils, or 
Church-yard, they muſt have the Conſent of 

the Pariſhioners. And if the new Additions 

are in the Church, the Licenſe or Faculty of 

the Ordinary is requiſite, as well as the Con- 

lent of the Pariſhioners ; for he is the Judge 

in Law of what is proper and decent there ; 

and in this Caſe, the major Part of the Pa- 
riſhioners cannot conclude him. In Matters 

of neceſſary Repairs, the greateſt Part ſhall (9): Wai 


bind the leaſt : (q) But if the major Part will: 7. 
not 


ene rel tD ww" 


54 


aq 2 Vent. 


| (s) 5 Rep.67. 


(t) Ibid. 


0 . 


the Church, except there is Cuſtom for it. 


. propriator, by the Cuſtom of England; unleſ 


for he is a Pariſhioner for this Purpoſe, and 


Ax Inſtitute of the Book | 


not conſent where the Repairs are neceſſary 
the Churchwardens may repair without their 
Conſent, if upon Notice of Time and Place 
to meet, they refuſed to meet; or meeting, re. 
fuſed to make a Rate. And as the Church. 
wardens are to lay out the Money, they ate 
anſwerable only for Deceit, not for Indiſcre. 
tion, if they lay out more Money than waz 


needful. If a Church fall down, the Pariſhio. | 


ners are not bound to rebuild it. Neither are 
Churchwardens bound to repair the Way 
which lead from the Pariſhioners Houſes to 


[See for London, 22 Car. 2. ch. 17.] (r) The 
Chancel is to be repair'd by the Rector or Im. 


the Vicar is oblig'd to it by Compoſition, &. 
But a Rectory impropriate (being a Lay Fee) 
cannot be ſequeſtred by the Court-Chriſtian 
for the Repair of the Chancel. a 

2. Rates and Levies alſo are to be made by 
Churchwardens to defray the Charge of Re- 
pairs, &c. The Rate ought to be laid upon 
every Occupier of Lands within the Pariſh, 
tho? the Occupier lives in (s) another Pariſh; 


may come to the Aſſemblies or Veſtries of the 
Pariſhioners when they meet to make a Rate, 
A Perſon living in one Pariſh, and occupying 
Lands in another, ſhall not be charged for 
the (t) Ornaments of the Church or Utenſils, 
Bells, Repair of Seats, for Bread and Wine 
for the Sacrament, Clerk's Wages, Viſitation- 
Charges, &c. by Reaſon of thoſe Lands: For 
the Perſonal Eſtares of the Inhabitants are 
chargeable for every Thing that cannot be 
referr'd to the Fabrick of the Church, or the 
Repairs of the Church-yard, or other _— 

whic 


Ch. 7: Laws of England. : 155 | 


which may concern the Freehold. (u) There- (u) 2 Roll. 
fre ſome are of Opinion, that Churchwardens Abt. 262. 
ſhould make two Rates; one upon Lands and 91. 
Houſes which may concern the Freehold of 

the Church, and another upon perſonal E- 

fates and Stock, to defray other Expences. 

But as this Method creates Confuſion, ſo it is 

ſeldom practis'd. 

(w.) A Hamlet having a Chapel of Eaſe, (wy Hob. 66 
muſt pay to the Repairs of the Mother- 6. 
Church. | 

The Rates muſt be made with the Conſent | 
of (x) the major Parc of the Pariſhioners, (x) 5 Rep. 
Houſekeepers, or Occupiers of Land. In Or- 67. | 
der to which, they muſt have Notice of a! Vent. 367. 
Veſtry (a Place ſo call'd from the Veſtments of 
the Miniſter kept there) and then all that 
are abſent are to be concluded by the Ma- 
jority of thoſe that are preſent ; who in Con- 
ſtruction of Law are the whole Pariſh. And 
if no Pariſhioners at all appear after conveni- 
ent Notice given, the Churchwardens alone 
may make the Rate, and recover it in the Ec- 
cleſiaſtical Court, if the Defendant cannot 
ſew that he is illegally or unequally taxed, 
in (y) Reſpect of the Quantity of his Land, as (y) Poph. 
being rated for more than he has; or that 197. 
the Land which he hath is over-rated ; or that! Vent. 398. 
the Rate was needleſs; or that ſome Lands in 
the Pariſh are omitted in the Rate. | 

By Cuſtom there may be ſelect Veſtries, or a 
certain Number of Perſons choſen to have the 
Government of the Pariſh to make Rates, to 
take the Accompts of Churchwardens, &c. 

Thoſe that pay no Church-Rates have not 
any Vote in Affairs relating to it, except the 
Rector or Vicar; becauſe they, having the 
Freehold of the Church and CHIN in 

| them, 
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2 them, have a ſpecial Intereſt to ſee that Ra Whnica" 
b be made to enable Churchwardens to repair i, Ned, b 
N A Taxation by the Pound-Rent is the mos WM pre 
[| equitable Way, and not according to the Quay, {i rili 
tity of the Land. nent. 
| 4 By the 37 H. 8. eh. 21. Where two Churches are uni. d 
1 ted, the Repairs and Rates are ſtill to be ſeparate x and 
Wl before. 7 gran 
| This is to be underſtood of a Union of ent) 
q Country Churches. , | rock 
Wi By the 4 & 5 W. & M. ch. 12. Churches or Pariſhes in Offs 
1 Cities and Towns Corporate (which have been united car. 
148 by Vertue of the Statute of the 17 Car. 2. eh. 3.) and Pref 
4 one of them is demoliſhed, the Pariſhioners of the de. . 
10 moliſhed Church ſhall pay to the Repair of the other thei 
kl Church and the Ornaments thereof, in Proportion x; 4 
1 the Archbiſbop or Biſhop that made the Union ſhall di. war 
q rect and for Want of ſuch Direction, ſhall bear on: in a 
1 third Parr, | han 
fl: By the 5 & 8 V. 3. ch. 34. Where a Quaker refuſes to a 
Ih pay any Church-Rates, two next Juſtices of the Pexce Wl 
Wh may order Payment, and upon Refuſal to obey the Or. Par 
1 der, one of them may by Warrant levy the Money by the 
I ij Diftreſs, &. [See 1 Georg, ch. 7.] ney 
| | 3. The Duty of Churchwardens alſo is to WW ma 
i Preſent or certify to the Ordinary, &c. all the 
[- Things preſentable by the Eccleſiaſtical Laws, has 
9 which relate to the Church, the Parſon and the Ac 
3 Pariſhioners. The Articles delivered to the Wh 
a Churchwardens are for the moſt Part founded ſuc 
„ upon the Book of Canons agreed on in the 1 . 
ö 5 Year 1603, and the Rubricks of our Liturgy, Re 
1" They are bound to preſent Crimes and Offen- ſuc 
wn ces not only from their own Knowledge but wr 
N l: (z) 3 Cro. common (2) Fame; that ſo every Scandal the 
| | 291, that gives Offence may be puniſhed. Now En 
. the Ordinary tender'd an Oath to a Church- N *© 
i" (a) r Vent. warden to preſent according to the (a) Arti- th 


* cles, which he refuſing to take was excommu- WW 
| nicated; 


ch. 7. Lans of England. 187 


nicated ; upon Which a Prohibition was grant- 
ed, becauſe ſome of the Articles might com- 
prehend Things out of the Eccleſiaſtical Ju- 
fiſdiction. If the Oach is (b) To make Preſent- (b) 1 Vent. 
ments according to the King's Eccleſiaſtical Laws, 127. 
and the Articles are offered by way of Charge 
and Direction, no Prohibition ought co be 
granted. In larger Pariſhes Sideſmen (anci- 
ently Synod's Men, otherwiſe call'd Queſt men) 
annually choſen to aſſiſt che Churchwar- 
dens in their Enquiries and Preſentment of 
in WW Offenders to the Ordinary, A Rector, Vi- 
ed WF car, (or Curate in their Abſence) may make 
u Preſentments, but they ought co be upon 
their (c) Oaths. (e) 2 Vente. 
1 4. Laſtly; By the Common Law, Church- 43. 
li. WF wardens are at the End of the Year, or with- 
n in a Month after at moſt, upon Notice before. 
hand, to give an (d) Account of their Re (dy Can 89, 
ceipts and Disburſements to the Miniſter and 
Pariſhioners, and deliver what remains in 
their Hands to the Pariſhioners, or to the 
new Churchwardens. If they refuſe, they 
may be preſented at the next Viſitation, or 
the new Officers or any of the Pariſh that 
have Intereſt, may, by Proceſs, call them to 
Account before the Ordinary, and may there 
make their Exceptions againſt it; (e) or the (c) 1 Roll: 
ſucceeding Churchwardens may ſue them by Abc. 124. 
Writ of Accompt at Common Law. If their 
Receipts fall ſhort of their Disburſemencs, the 
ſucceeding Churchwardens are bound to pa 
what is due to them, and account it among 
their Disburſements to the Pariſhioners at the 
End of the Year. When they have faithfully 
accounted, and their Account 15 allow'd by 
the Miniſter and major Part of the Pariſhio- 
ners preſent, it ſhall not afterwards be in the 
3 Power 
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An Inflitute of the Book | 
Power of any to make them account again, 
unleſs ſome Fraud in their Accounts is after. 


wards diſcovered. 


By thez & 4. CM ch. 11. In all Actions tc he 
brought in the Courts of Weſtminſter, or ar the Aﬀſize, 
for Money miſ-ſpent by Churchwardens, the Evidence 
of the Pariſhioners (other than ſuch as receive Alm) 
ſhall be caken and admitted. 


2. The Authority of Churchwardens by 
Statutes is to preſent Recuſants, to levy by 
Diſtreſs one Shilling to the Uſe of the Poor 
of the Pariſh for every Offence upon all ſuch 
as come not to Church on every Sunday or 
other Days appointed to be kept holy, (except 
Diſſenters qualified according to 1 V. & M. 
Seſſ. 1. ch 18.) and on all thoſe that do not a. 
bide there till Divine Service and Sermon i; 
ended; and on all thoſe that do not behave 
themſelves orderly and ſoberly while they are 
in the Church. [See 1 Eliz. ch. 2.] To ap- 
prehend thoſe that diſturb the Miniſter, Cr. 
and bring them before a Juſtice of the Peace, 
to execute Warrants and levy Forfeitures againſt 
thoſe that profane the Lord's Day in Paſtimes, 


Travelling, Tippling, &c. and for Drunkenneſ;, 
Curſing and Swearing, ſeditious Conventicles, 


and for not Reading Prayers once a Month; 
or againſt thoſe that do not bury in Woollen; 
to join with the Overſeers of the Poor in 
making Rates for the Relief of the Poor, and 
to ſet poor People to work, and to regiſter 
their Notices of Settlement in a Pariſh, & 
to take Order about Baſtard Children, to col- 
lect the Charity-Money upon Briefs or Let- 
ters Patents, and co atteſt them, to ſign (to- 
gether with the Miniſter) Certificates of Re- 


ceiving the Sacrament of the Lord's Supper by 
| . Perſons 


ch. 7. Laws of England. 
perſons bearing Offices Civil or Military, 


48 That notwithſtanding this Authority 
of Churchwardens by Statutes, yet Warrants 
are generally executed by the Petty Conſtables, 

See who are exempted from Serving in Pa- 


ce rochial Offices, ſupr a, Tit. Conſt ables, at the End.] 


By the 21 Jae. 1. ch. 12. Churchwardens, together with 
their Aſſiſtants, are comprehended within the Purview 


of the 7 4. , eh. 5. as to pleading the general Iſſue, 
G. in Actions brought againſt them, | 


y | 

n VII. Overſeers of the Poor are publick Offi- Of Overſeers 
„ coers created by Statute, (viz.) the 43 Eliz. of the Poor. 
„. 2. and are nominated yearly in Eaſter 

, Week, or within a Month after, by ewo Ju- 

. WW flices of the Peace; (one Quorum.) They muſt 

de Houſholders, and are ſometimes two, 


e (chree, or four, according to the Largeneſs of 
the Pariſh, If a Pariſh extendeth into two 
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7 Counties, the Overſeers ſhall not divide them- 
: ſelves, thoꝰ the Juſtices are confin'd to their re- 
. WW ſpective Juriſdictions. This was the firſt Statute 


made for the Relief of the Poor. Before the Re- 

formation, the Poor were maintain'd b Of- 
: terings and Oblations of pious Men, a., d by 
che Religious Houſes. 

Churchwardens, by this Statute, are cail'd 
Overſeers of the Poor, and are to join with 
the Overſeers. But the Churchwardens, ha- 
ding diſtinct Buſineſs of their own, do uſually 
leave the Care of the Poor to the Overſeers 
only; tho' anciently they were the ſole Over- 
1. beers of the Poor. 

8 For the better Underſtanding the Nature of 

this Office, let us examine what Sort of Poor 
the Overſeers are to provide for; their Duty 
y ſetting the Poor to York, and in making 
1 Rates, 


42 


1860 An Infiitute of the Book 1 
; Rates, &c. as alſo their Duty in paſling their il ſes 
Accompts. 
| x. It may happen that the Overſeers are tg 
(f) Dalt. ch. provide for three Sorts of Poor; rx. (f) By Jy. 
73. . 35. potency; as Infants, the Aged, the Decrepid, 
the Blind, the Sick, the Lunatick, or Ideq. 
Theſe the Overſeers are to provide for. 2. 
By Caſualty; as Houſekeepers ruin'd by Fire, 
Water and Robbery, Suretiſhip, or by Decay 
or Loſſes in Trade, or a poor Man over. 
charged with a Number of Children. Theſe, 
having Ability, are to be ſet to Work; but if 
not able to live on their Work, they are to 
be relieved with Money. 3. By Prodigaliy 
and Debauchery; as idle Perſons, Pilferers, 
Strumpets, &. Theſe are to be ſent to the 
Houſe of Correction to be put to hard Labour 
to maintain themſelves, without being charge. 
able to the Pariſh, However, if they are 
not ſent to the Houſe of Correction, they are 
not to periſh for Want; but Work muſt be 
provided for them. And if they become im. 
potent by Sickneſs, or if their Work will not 
maintain them, there muſt be an Allowance 
by the Overſeers for their Support. 
The Overſeers are to provide an Houſe for 
Habitation for the impotent Poor only. ['S: 
the 43 Eliz. cb. 2.] 

But Overſeers ought to be very careful in 
enquiring whether the Poor that demand Re- 
lief of them are Settled within their Pariſh, or 
within their Juriſdiction. If not, they muſt 


2 
2 to Remove them to their proper Pa. * 
riſh. 1 

(g) Dalt. ch. Poor Perſons gain a Settlement in a Pariſh, 1 | 
1. By Birth, if Baſtards or Vagrants. (g) A Here 


1 
Reſolutions Baſtard muſt be with the Mother at the 
of the Juſti- 


_ Charge of the Pariſh, while a ann 


: 


h . Laws of England. 

1 ſeren. Vears old, and afterwards be ſent to 
he Partſh where born to be provided for; 
he Mother or reputed Father not being able. 
ic for Children born in common Gaols and 
Houſes of Correction, their Parents being 
Priſoners, they are to be maintain'd at the 
Charge of che County. As for Vagrants, ſee 
12 Ann. ch. 23. 2. By Continuance of forty 
djs in a Pariſh, to be accounted from Publi- 
ation of Notice in Writing, which he or ſhe 
fall deliver to che Churchwarden or Overſeer 
ff the Poor, with Notice of the Houſe of his 
xr her Abode, and Number of his or her Fa- 
mily; which ſhall be read immediately after 
Divine Service in the Church or Chapel of 
he Place the next Lord's Day, and ſhall be 
regiſter'd by the Churchwarden or Overſeer 
na Book kept for the Accounts of the Poor, 
in pain of forty Shillings to the Uſe of the 
Party grieved. [See the 13 & 14 Car. 2. ch. 
12. 1 Fac. 2. eb. 17. 3& 4W.& M. cb. 11.] 
3. By executing a publick Annual Office in the 
Pariſh and Town on his own Account. 9nre, 
Whether Curates or Pariſh Clerks gain a Set- 
tlement by executing of their Offices in a Pa- 
iſh? 4. By Paying a Share to the publick 
Taxes of ſuch Towns, as Church or Poor's 
Rates, Ce. not publick Taxes to the King 
5. If any unmarried Perſon, not having Child 
or Children, ſhall be lawfully Hired for a Near, 
ſuch Service for the Year ſhall be deem'd a 
good Settlement without Notice, &. | See 8 
& 9 V z. ch. 30.] 6. Being bound an Ap- 
frentice, and inhabiting in a Town or Pariſh. 
7. Renting a Tenement of Ten Pounds a Year. 
8. Having a Honſe or Land of their own. [See 
of Certificates, infra. ] 
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All theſe Caſes gain a legal Settlement; vun 
ſo that if any poor Perſon was ſettled in a hr 
riſh by any ſuch Means, and hath not gain} 
a Settlement elſewhere ſince that Settlemen; 
he is under the Care of the Overſeers of the 
Poor of that Pariſh where he laſt gain'd ſuch 


Settlement, if he falls into Poverty, and wang 
Relief. And where he himſelf is ſettled, his 


! ; n 
Family muſt follow him. or F 
| ſeers 

By the 13 & 14 Car. 2. ch. 12. The forty Days Reſidence, Itbe F 
Oc. and renting ten Pounds a Year, gains 3 Settlement, Peers 
Otherwiſe two Juſtices of the Peace (one Que um] my Miſthere! 
by Warrant remove any Perſon, not having gain'd a | {iſto be 
gal Settlement (that is likely to become chargeable Place 
the Pariſh) to that Pariſh where he was laſt legally f. Peace 


tled, unleſs he give Security to diſcharge the Pariſh, 
By the 3 C 4 V. M. ch. 11. The Notice in Writing 
as abovemention'd, the executing a publick Amus! 0. 
Fee in the Town or Pariſh, Payment of publick Taw 
in the Town, Cc. Hiring of an unmarried Perſon for! 
Year, with Continuance in ſuch Service accordingly, 
and being bound an Apprentice, are declared to be St: 
tlements. {See the 8 C9 V. 3. ch. 3o.] But tho' pour 
Perſons have gain'd a Settlement in a Pariſh, none art 
to be relieved whoſe Names are not regiſter'd in a Ps 
riſh Book, with the Time when they were firſt admit 
ted to have Relief, and the Occaſion of their Neceſſity, 
And no other ſhall be allow'd to receive Collection, but 
by Authority under the Hand and Seal of the next qu 
ſtice of the Peace, or by Order of Seſſions; except in 
Caſes of Peſtilential Diſeaſes happening upon them « 
their Families ; where ſuch Authority is not requiſite, 


2, 

By Vertue of theſe Words, And no other ſul the | 

be allow'd to receive Colle&ion but by Authority under Rate, 
the Hand and Seal of the next Juſtice of Peace; one 

Juſtice may allow Relief to a poor Perſon 5 

" WE 4 ork 

which before was queſtion'd. Inhab 

Tithe 

By the 8 & 9g WW. 3. ch. 30. Poor Perſons that recen ¶perſo 

Relief, ſhall, on the right Shoulder of the upper Gπ.] Stock 

ment, wear a large Reman P, with the firſt Letter of te the ! 


Name 


| 


Ch. Laws of England. 


de of the Pariſh or Place where the ſaid Perſon in- 
P tbits; the poor Perſon refuſing to wear ſuch Badge 
, 8 to be ſuſpended from his Allowance, and committed to 
1nd the Houſe of Correction: And if the Overſeers relieve 
ent, aach Perſon not wearing ſuch a Badge, upon Con- 


vition before a Juſtice by one Witneſs, he forfeits for 
every ſuch Offence twenty Shillings, to be levied by 
Diſtreſs and Sale of Goods, one Moiety to the Informer, 
the other to the Poor of the Pariſh; 

And if any Perſon ſhall come into a Place to inhabit, 
ind deliver a Certigcate to the Churchwardens or Over- 
ſeets of the Poor of the Place where he comes, under 
ce tbe Hands and Seals of the Churchwardens or Over- 
ene. ers of any other Place, atteſted by two Witneſſes, 
may thereby owning the Perſon mention'd in the Certificate 
o be an Inhabitant legally ſettled in that Pariſh or 
le WWPlace, ſuch Certificate allow'd by two Juſtices of the 
Peace, ſhall give him a preſent Settlement till he ſtands 
in need of Relief; and then he may be removed to the 
Place from whence ſuch Certificate was brought. Bar 

By the 9 H 10 . 3. ch. 11. Such Certificate ſhall not 
gun a legal Settlement by any A& whatſoever, unleſs 
the Perſon ſhall take a Leaſe of a Tenement of ten 
Pounds a Year, or execute ſome annual Office in ſuch 
Place. 

By 12 Anm. ch. 18. Perſons bound Apprentices, or 
teing hired Servants, with Perſons coming into a Pariſh 
rith Certificates, ſhall not gain Settlements by ſuch 
pprenticeſhips or Services, 


ſly, 

uM The Overſeers having been informed what 

Jr Sort of Poor are to be provided for, and what 
| 


Things are requiſite to make ſuch Poor ca- 
pable of Relief; Ir is 

2. The Duty of Overſeers to provide for 
Gut ee Poor by ſetting them to Work, by making 
nder Rates for that Purpoſe. For 


on; By the 43 KEliz. ch. 2. Overſeers muſt ſet the Poor to 
Work by a Taxation, or by making a Rate upon every 
Inhabitant, and upon every Occupier of Lande, Houſes, 
Tithes, Coal-Mines, or faleable Under-wood. and on 
Perſonal Eſtates within the Pariſh, to raiſe a convenient 
Git: Wi Stock of Flax, Hemp, Wooll, Thread, Iron, &c. to fer 
the Poor to Work; to relieve the impotent and other 

M 2 ; Poor 
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dren, ante, ch. 6] the 


An Inftitute of tbe Book] 


Poor not able to work; to put out Children to be Ap. 
preatices, &c. 


In which Statute, the Manner of the Taxz. 
tion, the Aſſeſſment of the Father, Grand. 
father, Mother, Gran mother, and Children 
of every poor Perſon, [| See of Parents and Chi. 
anner of levying the 
Tax, the Power of Juſtices of the Peace in 
Corporations, the Liberty of Appeal to the 
2 upon Grievance, the Powe 
of erecting Cottages for the Poor that ar 
aged and impotent, Cc. is ſet forth. 


By the 3 Car, 1. ch. 4. The Churchwardens and Over. 
ſeers of the Poor, with the Conſent of two Juſtices 
the Peace (one Quorum) within their reſpective Liber, 
ties, may ſet up any Trade for ſetting the Poor tg 
Work. Where there is no more than one Juſtice of the 
Peace, it may be done with the Aſſent of that oneJuſtice 

By the 13 &? 14 Car. 2. ch 12. Every Town and Vi. 
lage muſt provide for their own Poor, where there a 
more Towns and Villages than one in any Pariſh, 
And two or more Overſeers ſhall be choſen in even 
Townſhip, c. who ſhall execute all Powers for the he. 
lief of the Poor under the Penalties mention'd in the 
43 Eliz. ch. 2. And Juſtices of the Peace ſhall execute 
all ſuch Acts in every Townſhip, as appointed by the 
ſaid Statute. | | 


This Act extends to all other Countis 
where there are large Pariſhes, as well as u 
thoſe Counties therein named. 


For the further Maintenance of the Poor, 
there are Fines and Forfeitures payable to thei 
Uſe in the Statutes concerning Alehouſez 
Alehouſe keepers, Tippling and Drunkennel, 
Clothiers, Exciſe, unlawful Games, taking and 
killing the Game, Sabbath-breaking, the Poor, 
profane Curſing and Swearing, Highways, 

| Weight 
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Ch. 7. Laws of England. 


þ Weights and Meaſures, Bury ing in Woollen, 
Oc. 

2. By the 14 Eliz. ch. 5, and 43 Eliz. ch. 2. A Tax is to 
d. de made for a County Stock, Gaols, and Houſes of Cor- 
J ion, 

1 g By the 43 Eliz. ch. 4. Commiſſioners are authorized to 
| enquire of Miſemployment of Lands or Goods given to 
Ik Hoſpitals, or for Relief of poor People, Schools of 
in Learning, &c. 

* [See the 4 & 5 Am. ch. 14. An AQ for the better 


Collecting Charity-Money on Briefs by Letters Patents, 
ind preventing Abuſes in Relation to ſuch Charities. 


3. It is the Overſeer's Duty to paſs his 
Accounts. 


By the 43 Eliz. ch. 2. The Overſeers muſt within 
four Days after the End of their Year, and after other 
Overſeers nominated, make and yield up to two Juſti- 
ces of the Peace (one Quorum) an Account, & c. and pay 
the Surpluſage thereof to their Succeſſors, in pain of 
twenty Shillings for every Default in this or in any 
other Part of their Office, and Commitment to Gaol, 
rt. [See 30 Car. 2. ch. 3. For their Account concerning 
Burials in Woollen, &%4,] When one Pariſh extends in- 
to ſeveral Counties or Liberties, the Overſeers ſhall 
render an Account to the Juſtices or Head Offi- 
eers of both Places, Upon Action brought for the 
due Execution of this Statute, the Defendant may plead 
the general Iſſue, and give the ſpecial Matter in Exi- 
dence, and ſhall recover treble Damages and Coſts. [See 
the ) Jac. 1. ch. F.] 

By the 3 & 4 V. & M. cb. 11. The Evidence of Pa- 
riſhioners may be taken concerning Money miſ-ſpent by 
Overſeers, in the Courts at Weſtminſter, or at the Aſſi- 
zes; at in the Caſe of Churchwardens. 


[See who are exempred for ſerving Paro- 
chial Offices, ſupra, Tit. Conſtables, at the End.] 
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VIII. Surveyors of the Highways and Bridges, 8 
Oe. are woes by Statute, and are Officers of — of 7 
a Pariſh or Place appointed to repair and keep Highways. 

in Repair the Highways, &c. (h) There are (b) 1 Þo& 

three Kinds of Ways. Ter, a Foot-way only. 56. 4 
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An Inſtitute of the Book | 
Aﬀus (from Agendo to drive) a Foot and: 
Horſe Way too. This is vulgarly call , 
Pack and Prime or Drift Way. Via or Adin 
a Foot- Way, Horſe - Way, and Cart-Wy, 
Now any one of the Ways beforemention{ 
may properly enough be call'd the Highuy, 
if common to all the King's People. And 
may a River that is common to all Men; and 
a private Way that leadeth from Town u 
Town, and is a Thorough-fare. But not ſuch 
a private Way as leadeth to Church, a private 
Houſe, or to the Fields, or to a Village, an 
terminates there, and is for the particular Be. 
nefit of the Inhabitants of ſuch a Pariſh, 6; 
[See of Ways, Book 2. ch. 2.] Theſe ought t 
be repaired by the Village or Hamlet, or ſome. 
times by a particular Perſon. A common 
Street in a City, &c. is a Highway, and is u 
be repaired by the City, &c. in which it lies 
[See 1 Georg. ch. 48.] But with Regard to the 
(i) 1 Vent. } Duty of Surveyors, (i) Thoſe Highways that 
* are Drift. ways or Cart-ways, that lead from 

Market to Market, that are Ways for all Tia. 


vellers, and are great Roads, or do communi- C 

cate with them, are only under the Surveyor; Ml the 

Care. Highways depend much upon Repu- ep: 

tation, ſo that nothing more particularly can Wl wit! 

be determin'd about them. hi 

The Freehold of Highways and Bridges is the. 

(*) 2 Inſt. in him that hath the (x) Freehold of the Soil; y, 
+ * but the free Paſlage is for all the King's Peo- I 
— Abr. ple. The Freehold of a High-Street is 1n the ſer 
: Lord of the Manor; and the People have and 
nothing there but a Liberty of Paſſage. wy 

The Freehold and Profits of a Way that IM the 

leadeth into the Fields, is in him that hath Du 


the Land next adjoyning, 


(1) An 


b Laws of England. 


of Ad quod Damnum. | See 8 & g9W. z. ch. 16.] 
But when I ſay that Drift-ways and Cart- 
ways are only under the Surveyor's Care, it 
muſt be anderſtood that he is not bound to 


their Lands, or by Encloſure of Lands adjoyn- 
ing, to repair them or any Part of them. By 
Encloſure, the Subject is hinder'd from going 
upon the Lands when the Ways are bad. For 
if there is a Highway, and the Way is miry 
and deep, the King's Subjects may go upon 
the Ends and Outlets of Lands adjoyning (the 
Way lying in an open Field, without being 
encloſed) for theſe Outlets are adjudged to be 
Parcel of the Highway. The King's Subjects 
muſt have a Paſſage, and are not forc'd to go 
upon the miry Track; from whence it fol- 
lows, That if the Lands adjoyning are ſown 
with Grain, the King's Subjects, in this Cale, 
may go upon the Corn, &c. 

Of Common Right, or by Common Law, 
the Occupiers of Lands in the Pariſh ought to 
repair the Highways; and no Agreement 
with any Perſon can take off this Charge 
which the Law lays upon them. LA. Why 
they ought not to be repaired by the Coun- 
ty, as well as Bridges 2] 

The Statutes in Aid of the Common Law 
ſet forth the Manner of Chooſing Surveyors, 
and their Qualifications; their Duty in Repair- 
ing Highways and Bridges; their Duty in ga- 
thering a Rate for that Purpoſe, and their 
Duty in Paſſing their Accounts. 


N 4. 2. ad 


(1) An ancient Highway cannot be chan- a) 3 Cro. 
ed without the King's. Licenſe, upon a Writ 266, 267. 


repair them, (m) if any are obliged by Pre- (m) 1 Roll. 
{ription generally in Reſpe of the Tenure of Abl. 390. 


183. 189. 256 


An Twftitune of the Bode 
1. As to the Manner of Chorfing Suryeygy, 
and their Qualifications. 


By the 3 & 4 . & M. eh. 12. The Parifhioners areqy 
meet on the Twenty fixth of December in every Ven 
| (unleſs it happen on a Sunday, and then on the Tweng 
ſeventh) to return a Liſt of Perſons qualified to þ, 
Surveyors to two or more Juſtices of the Peace u; 
Special Seſſions, to be held rhe third of Janus, 0 
within fifrcen Days after; who are to appoint by an 07. 
der under their Hands and Seals out of the Liſt return 
by the Conſtables (on pain of twenty Shillings) one ot 
more to be Surveyors. And if he that is nominated « 
fuſes to ſerve, be forfeits five Pounds to be levied by 
Diſtreſs, by Warrant of two Jaſtices, one Moiery ofthe 
Forfeiture to go to the Informer; the other to the Re. 
pair of the Highways; and then another to be uy 
pointed. Ir | | l 


But no Officer is named to whom the War. 
rant ſhall be directed. | | 


The Perſons qualifed muſt have an Eſtate of ten Pounds 
a Year, either in their own Night, or in the Right a 
their Wives, or they muſt be worth a hundred Pound; 
in Perſona] Eſtate, or rent thirty Pounds per Amun 
If none in the Pariſh are thus qualified, a Liſt muſt be 
made of the moſt ſufficient Perſons, 


2. As to Repairs of Highways and Bridges. 
1. Concerning the Highways, The Sts 
tures relate to the Preventing Obſtructions and 
Decays in Highways, and to Thoſe that are to 
Work and Repair the Highways. 
For Preventing Obſtructions and Decays. 


By the 3 C4 ½. & M <<. 12. (The ſame Statute) 
None ſhall lay in the Highway (not twenty Foot broad) 
any Obſtructions or Annoyance, in pain of five Pounds, 
to be levied by Diſtreſs, c. and the Poſſeſſors of Lands 
1 . 4 : " * neil 


ch. Lan of England. 

bert 4djoining fhalt remove and diſpoſe of Timber, 
Srones, Dung, Ge. laid in the Highway, to their own 
Uſe, If they neglec to clear the Way, and to cleanſe 
their Ditches, Ce. adjoining thereunto, and to lay ſuf. 


re tg ſcient Trunks of 1 where there are Cart- ways 
(ear, igto the {91d Gronnds, by the Space of ten Days after 
enty Notice given by any of the Surveyors, they forfeit five 
) be Ghillings for every Offence, ro be levied by Diſtreſs, 
at 4 c. 

= 4 Tree, Buſh or Shrub ſhall be permitted to grow 
Or. in any Highway not twenty Foot broad, but muſt be 
0 cut down by the Owner of the Land where it ſtands 


within ten Days after Notice given by any of the Sur- 


I ie yeyors, on pain of five Shillings for every Offence, to 
by be levied as aforeſaid. [See the 13 Ed. 1. ch 5.] 

the The Poſſeſſors of Lands adjoining ro Highways, not 
Re. twenty Foot broad, ſhall keep their Hedges pruned tight 
a up from the Roots, 


| Surveyors may make Drains thro' the Lands adjoin- 
ing; and ſhall make every Cart- way leading to any 
Market-Town eight Foot broad ar leaſt; and as near as 
a may be upon the Level. 
Cauſeways for Horſes muſt be three Foot broad. 
Ss Bythe7 G8. 1 ch. 29. Je that removes any Poſt, 
Block, &c. ſet up for ſecuring Horſe and Foot Cauſe- 
vous from Waggons, &c. ſhall, upon Proof by one Wir- 
neſs before a Juſtice of Peace, forfeit twenty Shillings. 
By the 8 &+ 9 . 3. ch. 16. Five Juſtices of the 
be Peace at their Quarter. Seſſions may widen any Ways to 
eight Yards in Breadth; and by a Jury affeſs a Recom- 
pence to the Owners, to be paid by thoſe who ought to 
have repait'd the Highway. But they cannot pull 
down any Houſe, or take away any Ground from a 
Garden. Perſons aggrieved may appeal to the Judges 
at the next Aſſizes. | 
nd Juſtices at their ſpecial Seſſions may direct their Pre- 
t0 cepts to Surveyors to ere Stones or Poſts where Croſs- 
ways meet, with Inſcriptions directing ro the next Mar- 
let · Town, under the Penalty of ten Shillings. 
By the 5 Eliz. ch. 13. Surveyors may turn a Warer- 
Courſe hurtful to the Highways into any Man's Ditch, 
te) take Rubbiſh or ſmall Stones in any Quarry ready dig- 
id) fed in any Man's Ground within the Pariſh; and for 
ds, Default of Rubbiſh, to dig for Gravel, Sand, Cinders, 
ds WF #nd likewiſe to gather Stones lying upon any e 
b n ands 
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170 An Inſtitute of the Book 1 

Lands within the Pariſh for the Amendment of the 
Highways; provided they do not dig in the Hoe, 
Garden, Orchard or Meadow of any Perſon, or in any 
more Pits than one in any encloſed Ground ; and not 
above ten Yards over at the moſt ; and that they ſha 
cauſe the Pit to be filled up with Earth, at the Charge, 
of the Pariſhipners, upon pain of five Marks to the 
8 of the Land, to be recovered by AQion of 

Debt, Oe. 


The Preſentment of Default by one Juſtice of the 
Peace in Seſſions upon his own Knowledge, ſhall be: 
good Conviction. And any two of them (one Quin) 
may aſſeſs a Fine. However, the Delinquent ſhall be 
admitted to his Traverſe, as in other Caſes. 


He cannot take a Traverſe to the Want of es i: 
Repair of ſuch Highway, but he may traverſ ele 


or controvert his own Obligation to it. ou 
| thro 

By the 1 Georg. ch. 48. Surveyors appointed as afore. 
ſaid, muſt within fourteen Days after the Acceptance of N 
their Office, and ſo from Time to Time every four — 

Months (or oftner, if required by Warrant of two Juſt. 
ces) view the Roads, &. with all Nuſances and En. Let 
1 croachments made upon them, and give an Account in and 
11 Writing upon Oath to the Juſtices at their next Speciil be: 
160 Seſſions of the State of the Highways, &.. 1 
By the 1 Georg. 2b. 10. No Travelling Waggon, Cart, low 


or Carriage with any Burthen (other than Carriages em. 
ploy'd about Husbandry, and in Manuring of Land, 
and for carrying Hay, Straw, (not mentioning Corn ut 1 
thraſbed, and Coals) Chalk, Timber for Shipping, M. Pb. 
terials for Building, Stones of all Sorts, Ammunition ll E 
and Artillery of the King) ſhall go upon the common ding 
Highway with above five Horſes in Length, upon pain N11 
of five Pounds, one Moiety to the Surveyor of the the 
Place for Repair of the Highway, the other Moiety to 
the Proſecutor, to be levied by Diſtreſs of the Horſes, 1 
c. by any Perſon wharſoever without any Warrant, hat 
to be delivered to the Surveyor or other Pariſh Officer ¶ rab 
of the Plece where, Cc. and if the Penalty is not paid 
within three Days, the ſaid Surveyor or Pariſh Officet 7 
may by Warrant of one Juſtice ſell the ſaid Diſtrels, 
and deliver the Money to the ſaid Juſtice to be — 
utes, 


| 


ao Lev of England. 


buted, Je. rendering back the Overplus, &c. and he 
uſe, that aſſiſts in the Driving any Travelling Waggon, Se, 
any with more than five Horſes, &c. forfeits five Pounds to 
not be levied and diſpoſed of in like Manner. 

(hal Conſtables or Surveyors, wilfully ſuffering any Wag. 
rges on or Cart to paſs in other Manner than is allow'd, 
the may be fined by one uſtice of the Peace. [See 22 Car. 


2. ch 12. 3 0 4 V. & M. eb. 12. 70 8 W. 3. ab. 29. 6 
Am, ch. 29.] 13 

If the Perſon ſeizing the Cattle, ſhall negle@ to bring 
them to the Surveyor, &c. he ſhall forfeit twenty Pounds, 
Cc. [See 9 Ann. eh. 18.] 

By the 1 Georg. eh. 48. Every Perſon (who ought to 
ſcour Ditches and uſual Water-Courſes adjoining to 
Highways) that ſhall for thirty Days after Notice neg- 
led to do the ſame, or ſhall leave the Earth of the Ditch- 
es in the Highways for eight Days, on Oath of Sur. 
ſe veyor before the Juſtices, ſhall for every eight Yards 
not ſcoured forfeir Two Shillings and Six pence, and 
the Surveyors ſhall ſcour them, and make new Ditches 
thro' the Lands adjoining. 


of Now having ſeen how Decays and Annoy- 

* ances in the Highways are to be prevented: 
Let us now conſider who are * to work 

in and repair the Highways where they want to 

be amended and repair'd. 

| The Work and Repairs are to be in the fol- 

lowing Manner: 


Wh By the 2 & 3 Ph. & M. ch, 8. Every Surveyor is to 
appoint four Days (ſix Days by the 5 Eliz. ch. 13.) to 
all Perſons rhat are liable to attend and work, for provi- 
ding Materials for the Amendment of the Highways ; 
giving Notice in the Church the Sunday after Eaſfer of 
the ſeveral Days by him appointed.y, 


Perſons liable to work, are Every one that 
hath a Draught or Plough, or Plough-land in A- 
table or Paſture, and every Howſholder, Labou- 
rer or Cottager. 


I Therefore 
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172 An Inflitute of the Book) 
Therefore by the ſame Statute, Every one having 

Tram, or occupying a Plough-land either in Arable or Pp, 

fture (inrerpreted by the 7 & 8 W. 3. ch. 29. to be ff 

Pounds per amm in Wood- land, or any other Lan 

within any Statutes concerning the Highways;) and. 

very other Perſon keeping a Draught or Plough, is chu. 

geable to fend a Team and two able Men with Tool 
convenient to work eight Hours every Day, in pain t 

forfeit ten Shilliogs for every Day that Default is made 


(n) Riym. (n) If a Man hath eight Plough-lands, thy 
= 3 tis all Paſture, he ought to find eight Team 
en. 50. for ſix Days, whether he keep any Draught 
or no. So if he hath ſeveral Draughts, he i; 
bound to ſend a Team for each Draught, tho 

he hath no Land. Again, 


Every Houſbolder, Labourer, and Cottager, able to 
work, being no hired Servant for a Year, muſt either 
work himſelf, or hire one to work on each of the ſu 
Days. And all of them muſt work eight Hours every 
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| | , Day, under the Penalty of one Shilling a Day. (By the 
fl 0 TFT 22 _ 2. ch, 12. The Penalty is one Shilling and Six 

5 nce. 
Wits "By the 18 Elix ch. to» Every Perſon (except ſuch u 
dwell in the City of London) that ſhall be aſſeſſed in the 


Payment of any Subſidy to her Majeſty to five Pound 
in Goods or forty Shillings in Lands, or above, during 
all ſuch Time as he ſhall ſtand ſo aſſeſſed, and being 
none of the Parties chargeable for the Amendment of 
Highways by any former Law, but as a Cottager, ſhall 
find two able Men yearly to labour in the Highways a tion 
the Times appointed. | ; cone 
And every other that ſhall occupy a Plough-land in BY 4, 4 
Tillage or Paſture, lying in feveral Pariſhes, ſhall be C 
chargeable to the Mending of the Ways within the * 
Parith where he dwelleth, as if the Plough-land bid Pair! 
lain all in the ſame Pariſh. | | | 2, 
By the 22 Car. 2. ch. 12. In ſuch Places where Carts WW who 
are not uſed, the Inhabitants muſt ſend Horſes, Cc. u then 
carry Materials to amend the Ways, with able Perſont 
to work with the ſame, under the like Penalty as is #p- 
pointed for Carts and Teams. Any one convicted be- 
fore a Juſtice of Peace by the Qath of one Witneſs, ot 
View of the Juſtice himſelf, to have reſted * 4 
| | | „ ploy d 
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loy'd in the Execution of the Statutes concerning 
Highways, Or of Reſcuing Goods diſtrain'd by Vertue 
of them, forfeits forty Shilliogs, Cc. 

By the 1 Georg. ch. 48. Surveyors muſt give an Ac. 
© count in Writing upon Oath of the Negle&s of La- 
* bourers, or of thoſe that are ro find Labourers ot 
Teams, under the Penalty of five Pounds. And the Ju- 
* ices under their Hands and Seals may order the Repair 
of thoſe great Roads which moſt want Repair, with the 
Time and Manner. And the Surveyors ſhall rake the 
; WE moſt convenient Time of the Year to repair them be- 
1 bre Harveſt, and ſummon the Teams and Labourers, 
ns e [See more of the Power of the Juſtices in Corpo- 
ht int in the ſame Statute, And ſee the 13 Car. 2. ch. 
i: 1 220 23 Car, 2. ch. 17. 2 V. & M <.8. 8&9 V. z. 
. 37, Wherein the ſole Power of Cleanſing and Re- 
pairing the Streets, Lanes, and Paſſages within the City 
of London, and the Liberties thereof, is in the Lord 
Mayor, Aldermen, and Commons in Common-Councit 
o : gembled; as alſo all Matters that concern the Ways, 
er Sewers, Drains, Vaults, Ge. Here the Manner of Tax- 
ix ing by Commiſſioners, and the Office of Scavengery 
(al. are in the Nature ef County Surveyors) is ſet forth | 


- Note, That (o) Perſons in Holy Orders are 60% r V 
adjudged to be within the Purview of theſe thy es 
de Statutes, by Vertue of the general Words, 2 Lev. 139. 
d WF every Houſholder, Inhabitant, Pariſhioner, He 
chat keepeth a Draught, &c. 
n the Statute of the 43 Eliz. concerning 
all Wi the Rate for the Poor, Tithes are expreſsly men- 
tion d, to which the 3 & 4 V. & M. cb. 12. 
concerning the Highways, does refer. [See 
„ g Minfra, Concerning the Rate, p.175. 
0 See the Rules for Indictments for not Re- 
d pairing, Cc. 2 Roll. Abr. 79, 80, 81. 5 

2. As to Bridges in the Highways, (p) the | 
whole County * the Pariſh) is to repair 22 
them by the Common Law. Owners of Lands 
may be charg'd, by Reaſon of the Tenure of 
e- their Lands, or by Preſcription; but not other- 
ot wile. Bodies Politick ate bound by a * 
4 1a 
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ral Preſcription, becauſe they have a . 
al — 2a Natural — S Rates 
bound by the Act of the Anceſtor withoy Wi 54 
Binding and Aſſets, or ſome ſpecial Reaſon By 
A Man cannot be charged by a general Pre. WM from | 
ſcription to do what his Anceſtors have done. *** 
It Part of a Bridge lies in a Franchiſe out af Ti 
the County, thoſe of the Franchiſe muſt . WW pc 
pair that Part, and the County the other * 
Part. And ſo it is if it be in two Counties. - 
If a Man maketh a Bridge for the common By 
Good, he is not bound to repair it; or if o d 
hath of Alms once or twice repaired a Bridge, . 
it bindeth not; but it is Evidence againſt lies 
him that he ought to do it of Right, until he nde 
prove the contrary. But if Time out of Mind Ml («id 
he and his Anceſtors hath repair it of Alm, es. 
this ſhall bind him to ic. (d) If one ha Wi 
Toll (call'd Pontage) for Men and Cattle pal. vie 
ſing over a Bridge, he muſt have that Right Mt of Di 
by Preſcription or Statute; and in lieu of the if 
Toll, he ought to repair it. [See of Fairs and * 
Markets, Book 2. ch. 2.] (r) None can be com. oe. 
pelled to make a new Bridge, where there wa Ml my 
never any before, but by Act of Parliament. vn th 
f e 
See the 22 H. 8. ch. 5. Concerning the Repairing of —＋ 
decay'd Bridges in Highways, and by whom, and the be le 
Expoſition upon that Statute. 2 Inf, 700, 701, 702, diceè 
703, 704, 705, 706. H. 
No private Bridges are within that Statute, 1 
but only ſuch as are common in the High- nor : 
Ways. of dr 
[See the 1 Aun ch. 18. An Act to explain and altet Ned 
the 22 H. 8 ch. 5. Concerning the Repairing and A- Wl thall 
mending of Bridges in the Highways; and ſee infra. Se: any 
alſo the Statutes which concern Highways and Bridges plain 
in particular Places, as collected by Nelſon in his Office and imbt 
with 


Authority of a Juſtice of Porce, 6th Edit. Tit, Highways ] 


3. It 


Ch. 7- Laws of England. 175 
3. It is the Duty of Surveyors to gather 
Rute for the Amendment of the Highways and 


Bridges . 


the 22 H. 8. ch. 5. (s) All Priviledges of Exemption (+5) 2 Inſt. 
* Contribution to the Repairs of decay'd Bridges are _ loft 


taken away. 


This Clauſe therefore charges the Clergy in 
Reſpect of their Spiritual Poſſeſſions, towards 
the Repair of Bridges. 


By the 3 & 4 W. & M. eb. 12. Upon Notice given by 
the Surveyors to the Juſtices in their $pesial Seſſions, 
and Oath made of what Sums they have expended for 
buying Materials, Oc. to repair the Highways; the Ju- 
ſtices or any two of them may cauſe an equal Rate to bs 
made to reimburſe them, according to the Method pre- 
ſcrib'd in the 43 Elix. ch. 2. For the better Relief of the 
poor; [in which AC every Occudier of Woods, Lands, Tithes, 
&, is included as aforeſaid.] Which Rate, being allow'd 
by the ſaid Juſtices in their Special Seſſions, may be 
levied by Surveyors on Perſons refuſing to pay, by way 
of Diſtreſs and Sale of their Goods, Cc. 

If the Juſtices of the Peace at their Quarter-Seffons 
ſhall be ſatisfied, That the Highways, Cauſeways, Bridge 
n, Streets, Pavements, within a Pariſh, &c. cannot be 

C ſufficiently amended without the Help of this AR, they 
may cauſe Aſſeſſments upon Perſons uſually ratable to 
to the Poor to be made (not exceeding in one Year Six- 
pence in the Pound of the yearly Value of Lands, &c. 
nor of Six-pence for twenty Pounds perſonal Eſtate) to 
be levied in ſuch Manner as the Juſtices in Seſſions ſhall 
direct. [See 1 Georg. ch. 48.] 

Here the Clergy are chargeable to the Highways, Cc. 
as well as the Laity. | 

And for a further Help, All Fines and Forfeitures for 
not amending Highways, ſball be levied into the Hands 
of Surveyors (not to be return'd into the Exchequer) to 
be applied toward the Amendment of ſuch Highways. 
And if any ſuch Fine, Cc. impoſed upon any Pariſh, 
ſhall be levied upon one or more of the Pariſhioners, 
any two Juſtices at their Special Seſſions, upon Com- 
plaint, may by Warrant cauſe a Rate to be made to re- 
imburſe them; which the Surveyors ſhall levy, and pay 
within a Month after the making thereof. Z 
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176 An Inflitute of the Book! 
By the 7 49 8 W. z. ch. 29. If any Iaſhip or yy 
which uſes to repair their own Highways, ſhall here 
levied and employ'd Six-pence in the Pound for the 
Repairs, and that is not ſufficient, the Juſtices at the 
next Special Scfſions may order the- whole Pariſh 10 
contribute to the faid Repairs. 
Buy the r 4m, ch. 18, The manner of raiſing th; 
Rate or Tax for Bridges is directed at large. 


By which Stature, The Juſtices in Seffions, 
upon Preſentment, (where ic cannot be known why 
olight ro repair a Bridge) may aſſeſs every Town, b. 
riſn or Place in Proportion, as uſually hath been aff: 
ſed. And the Money aſſeſſed is to be levied by the 
Conſtable of each Pariſh, &c. or by ſuch Perſon as is xy 
pointed Treafurer, ce. 

Officers neglecting their Duty, forfeit forty Shillings; 
and the Treaſurer five Pounds, to be applied to the Re. 
pair of the Bridge. |Sce 1 Georg. ch. 48. at large. ] 


4. It is the Duty of Surveyors to paſ; theit 
Accounts. Therefore, 


By the 3 & 4 . & M. ch. 12. The Surveyor before 
he is diſcharged his Office, ſhall at ſome Special Scſſions 
give an Account upon Oath of all Moneys received, 
which ought ro be employ'd ih amending the High 
ways, and how it was diſpoſed of. And if any remain 
in his Hands, he ſhall deliver it to the next Surveyors; 
and in Cafe of Failure, ſhall forfeit double the Value, to 
be levied by Warrant of two Juſtices. | 

A Juſtice of Peace negle&ting his Duty, which thi 
AQ requires, ſhall forfeic five Pounds, and Surveyor 
neglecting their Duty in any Thing required by this 
AQ, ſhall forfeit for every Offence forty Shillings. [8 
the 6 an. ch. 29. five Pounds. } | 

By the 1 Ann. ch. 18. The Money received for Repalr 
of Bridges, is to be accounted for according to the Ord:t 
| of the Juſtices in Seſſions, ., 
| No Fine for not Repairing Bridges and the Highways 
4 at the Ends thereof, halt be retara'd into the Exchequer, 
1 &c. but ſhall he return'd to the Treaſurer, and appliel 
1 : by the Juſtices toward the Building and Repairing ſuci 
Bridges and Highways at the Ends thereof, 

_ Juſtices may allow Perſons concern'd in the Execu: 
Kon of this AR Three-pence in the Pound. 
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1 7. Laws of England. 

Il 1 Georg. ch. 48. If any Nine, Ce. laid upon 2 
LR or . Perſon be miſapply'd, upon Proof on 
ich at Special Seſſions, the Offender ſhall forfeit five 
pounds to the Informer. = f | 
[See the 43 Eliz. ch. 4. Concerning Commiſſioners to 
e zuthorized to enquire of the Miſemployment of 
inds or Goods, 9c. * for Repair of Bridges, 
Cuuſeways, Highways, Cc. and ſee the Expoſition of 
bis Statute, 2 Inſt. 710, &. and ſee the 22 Car. 2. ch. 12. 
oncerning Lands given toward the Repair of Bridges, 


Highways, Cc. and the Duty of the Truſtees, Gr. 


So much concerning the Duty of Survey- 
rs as to Repairs, Rates, and their Accounts, 
There are ſome Statutes concerning the 
outs which have Cognizance of theſe Mat- 
ters, 


By the 2 3 Ph. & M. ch. 8. Stewards in Leets have 
Power to enquire concerning Highways, and may im- 
poſe Fines upon ſuch as make Defaults, according to 
he 18 Eliz. ch. 10. | | 

By the 3 & 4 V & M. ch. 12. and the 1 Ann. cb. 18. 


ved, an Matters concerning Highways and Bridges ſhall be 
igh. etermined in the County where they lie, and not elſe- 
nan where. And no Preſentment, Indi&ment or Order made 
ors; 


by Vertue of thoſe Acts ſhall be moved by Certiorari 
put of che County ;. (provided the Juſtices act within their 
wer.) And in Actions commenced againſt any Per- 
ons authorized to put theſe Acts in Execution, the De- 
endants may plead the general Iſſue, and give theſe 
Aas, end the 22 H. 8. ch. 5. Concerning Bridges in E- 
dence; and if Judgment be for them, they ſhall have 
double Coſts. 

By the 1 fan. ch. 18. Ia all Informations or IndiQ- 
ents in his Majeſty's Courts of Record at Weſtminſter, 
\ſizes or Quarter. Seſſions, the Evidence of the Inha- 
ditants of the Town or County, in which ſuch decay'd 
4%", ndges or Highways lie, ſhall be admitted. 


Note, That the Statutes which: concern 
igbways and Bridges in particular Places muſt 


the 


de exactly purſued, as being different from 
| N 
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the Statutes made for the Repair of Highway, t 

and Bridges in general. ; rit 

Of the Clerk IX. The Clerk of the Market is an Officer an 
of the Mar- that hath Cognizance of Weights and Mes. 5 
ret. ſures. (t) The King's Clerk of the Market 
925 2 Inſt. executes his Office only wichin the Verge, Rc 
2 Head Officers of Corporations, Lords of Ii. Ot 
0 berties, or their Deputies, execute this Of. Sh. 
fice in other Places by Grant or Preſcription, are 

I [See the 17 Car. 2. ch. 19.] He doth keep 

(u) 4 Inſt. (u) Court, and enquireth of Weights and Qu 
273- Meaſures, whether they are according to the beit 
Standard or no. [See of the Court of the WW for | 

Clerk of the Market, Book 4. ch. 1.) His Fees ne 

for Sealing are ſettled in the 7 H. 7. ch.; 155 

[See the 17 Car. 2. ch. 19. 22 Car. 2. eh. 8. 22 C agα⁰ Pre 

2. ch. 12. For Regulation of the Office of the Clerk of B 

the Marker, for Reformation of Weights and Meaſure, Dos 

and for limiting his exceſſive Fees. ] he. 

[See alſo the & Am. ch. 18. 1 Georg. ch, 25. To regu- By 

late the Aſſiſe of Bread; 2 Ann ch. 15. and the 10 4m, reQqi 

cb. 6. Concerning the Aſſiſe of Fuel, &c.] "ot 

. O10! 

() 4 Inſt, The Clerk of the Market cannot ſet a ( T ſe 
275. Price upon any Thing ſaleable in the Mar. ich 
ket; for that does not belong to Weights and By 

(x) 4 Iaſt. Meaſures. He cannot take any Fee for (x) WM... 
274. View and Examination only of Weights and Se 
Meaſures, for the Statutes allow a Fee only rer 

for Sealing, If they are falſe Weights and * tl 
Meaſures, they ought to be burnt. But i 1 

thy are true and ſealed, they ought not to be Nom 

charged again. eſcape 


By the 22 % 23 Car: 2. ch. 12. Where there is 1 | 
Clerk of the Marker, He that hath the Profits of the if he 


Market ſhall ſeal Meaſures duly gauged. are t 
(y) 4Iaft, ” (y) There is now no great Need of the bs 
273. Clerk of the Market; for the Juſtices of A., 


ſile, 
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iſe, Oyer and Terminer, and of the Peace, She- 
riffs in their Torns, and Lords of Leets, may 
and do enquire of falſe Weights and Meaſures. 
a [See of Weights and Meaſures, Book 3. ch. 3.] 

X. Governors of Houſes of Correction are to ſet Of Maſters 
Rogues and other idle Perſons to Work. This or Gover- 
F Officer and his Priſon does not belong to the bours of 


Us : e 

I. Sheriff. His Nomination, Duty and 'Allowance — 
n, WY ace ſettled by Statutes. For 

& By the 39 Elis. ch. 4. Juſtices of the Peice in their 

nd Quarter-Seflions may order Houſes of Correction to be 


he built, may make Orders for providing a Stock, &c. and 
he for Maintaining and Governing the ſame, and ſee that Of- 
f:nders ſent thither be ſet ro Work or puniſhed. 


ws Juſtices of the County ſhall not meddle in Corporate 
„ WT Towns, but the Juſtices there are to put this Act in 
. Execution. 

1 By the 39 Elix. ch. 5. Houſes of Correction may be 
le, incorporated. [See 21 Fac. 1. ch. 1. and the 2 Inf. 720, 


Oc. where theſe Statutes are well expounded. 
ph By the 7 Fac. 1. ch. 4. There is to be a Houſe of Cor- 
n  1eQion in every Shire to ſer Rogues and other idle Per- 
ſons at Work. And the Juſtices in Seſſions ſhall ap- 
point a Governor for the ſaid Houſe, who hath Power 
w) ss ſet Rogues and idle People at Work, to puniſh them 
ar. WH vith moderate Whipping, to fetter them if they are 
nd aul. They are to have no other Allowance than 
what they ſhall deſerve by their Labour. And for this 
(x) Trouble, the Juſtices ſhall allow the Governour a year- 
nd Wy Sum, to be paid quarterly before-hand by the Trea- 
nly bers of the County; the Governors giving Security 
ind ber their Continuance in the ſaid Office. And if the 
T Governors ſhall not every Quarter-Seſſions yield to the 
k Juſtices, a true Account of all ſuch Perſons as ſhall be 
de committed to their Cuſtody, or if they ſuffer them to 
ſcape, the Juſtices may fine them. 


ITho' one have lawful Means to live by, yet 

it he is an (2) idle or diſorderly Pet ſon, (for thoſe (2) 2 laſt. 
ae the Words in the Disjunctive in one Part 730. 

the of the Statute) the Juſtices of the Peace may 

Af. W'atcly commit him to the Houle of Correction, 


ſiſe, N 2 by 
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by Vertue of this Statute. A general and 
large Power, without Exception of any ber. 
825 [See this Act expounded, 2 Inf. 72, 
Cc. 

1 heſe Perſons following may by Statute; be 
ſent to the Houſe of Correction; wiz, An 
Alehouſe-keeper ſelling Ale without Licenſe 
after a ſecond Conviction, ſturdy Beggar, 
Corn-ſpoilers, Hedge-breakers, idle or diſot. 
derly Perſons, Labourers under Thirty Year 
of Age refuſing to work, Mother of a Baſtard. 
Child, Robbers of Orchards, Parents «f 
poor Children enticing them from their Mz. 
ſters, poor Children refuſing to be Appren- 
tices, Perſons running away, or threatening 


to run away and leave their Families upon the 


Pariſh, Servants running away , common 
Treſpaſſers, Vagabonds, Wood-Cutters, &. 
But if the Way of Conviction is not appoint- 
ed by the Statute in any of theſe Caſes, then 
the Juſtices in Seſſions only have Power to 
fend ſuch Offenders to the Houſe of Core 
on. In the mean Time, one Juſtice may re. 
quice Sureties for their Appearances at the 
Seſſions. 


By the 5 Ann. ch. 6. The Keeper of a Houſe of Cor 
rection or Workhouſe negle&ing to give due CorreQtion 
to any Perſon convict of Theft or Larceny, and com. 
mitted thither, any Judge of Aſſize or Oyer and Termins, 
upon Proof, may remove the Keeper from his Office: 


CHAD 


P, 


Laws of England, 


Ch. 8. 
CHAP. VIII. 
0f Corporations or Bodies Politick. 


N Treating of Corporations or Bodies Of Corpora. 
politick, theſe Queſtions may ariſe, (viz.) tions or Bo- 


What is a Corporation or Body Politick ? How dies Politick, 


many Kinds of them? How are they made? 
What Things are eſſential to them? What is 
the Power of a Corporation ? How are they 
diſolved ? | 

1. A Corporation is a (a) Perſon in a Politi () 2 Iaſt. 
cal Capacity created by the Law, and is a 536. 
Body Politick fram'd by Policy or Fiction of 
Law to (b) endure in perpetual Succeſſion (b) 1 Inft. 
with Capacity to take and grant, to ſue and 250-2. 
to be ſued, Cc. (c) He who gives the firſt (e) 10 Rep. 
poſſeſſions is the Founder of it, tho' they are but 33. 
ofſmall Value. So that a common Perſon may 2 Inſt. 68. 
be Founder, tho'the King ſhall afterwards en- 
dow it with great Poſſeſſions. It differs from 
a Franchiſe or Liberty, becauſe they are E- 
ſtates of Inheritance, and may be granted 
over from one to another. her 0 iu | 

2. Corporations are either (d) ſole or ag- 
gregate, Sole or in one ſingle Perſon, as the 2 6m 
King, a Biſhop, a Dean of ſome Chapters, an 1 Inſt, 250. a, 
Archdeacon, a Prebendary, Parſon, Vicar, the 
Chamberlain of London, Heads of ſome Hoſ- 
pitals, G c. Aggregate of many Perſons toge- 
ther (in the Civil Law call'd Univerſities or 
Colleges) as Mayor and Commonalty, Dean 
and Chapter, Maſter and Fellows of a Col- 
lege, Maſter and Brethren of an Hoſpital. 
(e) And there, all Perſons may be capable, (e) 1 Inſt 
or one Perſon only. A City or Borough may 25. 
be incorporated, or Part of the City or Bo- 

N 3 rough; 
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rough ; as the Freemen of the City, or Bu- 
geſſes of the Borough, or Men of ſuch z 
Trade in the City or Borough. Hence ther: 
may be many Corporations in one City 

(f) 10 Rep. Borough; and one Corporation may be made 

31. out of another Corporation. Laſtly ; Then 

(8) 10 Rep. May be a Corporation without a (g) Head, 

30. But where there is a Head, and he (h) die; 

(b) Inſt. Cc. nothing can be done during the Vacag. 

264. b. 265. cy. | 

4 Every Corporation alſo is either Spirit! 
Temporal, or Mix d. Spiritual, as Biſhops, Dean; 
of ſome Chapters, Dean and Chapter, Arch. 

(i) 3 Rep.73. deacons, Prebendaries, Parſons, Vicars; (i) 

3 Iaſt. 250. a. which in the Manner of their Conſtitution 

| may be either Elective, Preſentative, or Do. 

native. Temporal or Lay, as Mayor and Com. 

monalty, Bailiff and Burgeſſes, &c. Mix, 

or conſiſting both of Spiritual and Temporal 
Perſons, as many Colleges, Hoſpitals, Gr. 

3. A Corporation or Body Politick may 

(k) 10 Rep. commence or (x) be made by Common Law, By 

29. the King's Charter or Letters Patents, By 44 

7 Inſt. 250.2. of Parliament, By Preſcription. 

8 I. By Common Law, as the King, the Pat. 
lament, Biſhops, ſome Deans, Archdeacons, 
Prebendaries, Parſons, Vicars, Churchwardens 
to ſome Purpoſes. 2. By the King's Charts, 
or Letters Patents, or by the King's Authort- 
ty communicated to others. All ſuch Char- 
ters muſt have a favourable Interpretation, 
and ſhall be taken ſtrongly againſt the King 
to advance the Work intended. 3. By Au- 
thority of Parliament; ſo the College of Phy 
ſicians in London was made à Corporation. 
See the 87 Report, Dr. Bonham's Caſe.] Here 

# a Corporation is (1) miſnamed in the Ad, 

| | 1 


Au laſtimte of be - Book! 


ch8. Las of England, 
it ſhall not void the Act when the Meaning 
appeareth. 


By the 39 Eliz. ch. 5. Any Perſon ſeiſed of an Eſtate 
jn Fee · ſimple may erect an Hoſpital or Houſe of Cor- 
retion, and the ſame ſhall be incorporated with Power, 
9. to be viſited by ſuch Perſons as ſhall be nominated 
by the Founder, [See 2 Inſt. 720, &.] 


4. By Preſcription, as that which hath been 
and continued a Corporation Time out of 
Mind. Tho' the Members cannot ſhew any 
Charter for it, there was certainly a Charter 


ſome Purpoſes. A Corporation by Preſcrip- 
tion may be confirm'd by the King's Letters 
m. Patents, and yet be a Corporation by Pre- 
% ſcription ſtill. 

al 4. Several Things are Eſſential to the ma- 
king of a Corporation. I ſpeak chiefly of 


Aggregate Corporations. (n) There muſt be, (n) rc Rep. 
2. Proper Perſons to 29. 


i. Lawful Authority. 
be incorporated, (viz.) Perſons natural, or 

Bodies already incorporate. 3. A Name by 
r- WF which they are incorporated. A Miſnomer 
Win any ſubſtantial Part is dangerous in 
n Deeds, or Pleading. (o) If the Name of a 
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at firſt. (m) London is a Corporation by Pre- (m) 2 laſt. 
ſcription ; and the Chamberlain of London to 33. 


(o) 3 Rep. 


5 Corporation is changed, yet it ſhall have all 73. 


ceflity of any certain Form of Words. 
When a Corporation is duly created, (r) all 
other Incidents are tacitely annexed to it ; as 


to ſue and to be ſued ; to haye a Seal ; that 


N 4 | the 
2 


Place, for without a Place no Incorporation ,, 
can be made. 5. (q) Words ſufficient in Law (p) 10 Rep. 
to make a Corporation. But there is no Ne- 29. 32. 123. 
(q) 10 Rep, 


the Privileges that it had before. 4. (p) A + Rep. 87. 


I Inſt. 102. 


30. 


1 Roll. Abr. 


51 


to purchaſe and grant; to buy and to ſell 18 Rep. 


27, Oe. 
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the Survivors ſhall be the Corporation; th, 
if the Revenues increaſe, the ſame ſhall de 
employ'd to encreaſe the Number of the Po 
c. to the publick Uſe of the Corporation. 
[See the 8 Rep. 13 1. The Caſe of Thetford School 
That they ſhall be viſited by the Founder an 
his Heirs, if no Viſitor is appointed by the 
Charter; that they make Ordinances and hy. 
Laws; that they ſhall be exempted from the 
Ordinary; (for if it is a Lay Corporation by, tion 
cannot viſit it. But the Clauſe of Exemptiq 
is neceſlary, if it is a Spiritual Corporation) WW ney 
to — in Mortmain ; for without Rer. Wl of t 
nues, the Members of it cannot live, AT; 
cenſe to purchaſe is not of the Eſſence of: 
N for it is perfect without it. 
1 


theſe Things are expreſsly granted in A 
Charters, they are but Declaratory or Fx. and 
planatory, and might have been left out; the MM hal 
it is the ſafeſt Way to grant them by expteß fee 
Words. | Bod 

There ate ufually granted in Charters of 1 
Corporations divers Franchiſes, &c. as Felom by. 
Goods, Waifs, Eſtrays, Treaſure Trove, Deo Mon, 
dands, Courts and Gognizance of Pleas, Re. Exe 
turn of Writs, Fairs, Markets, Exemptions ak 
from Serving in Offices, or on a Jury, Exemp- Wto t 
tions from Payment of Toll, the Aſſiſe of nan 
Bread and Beer, a Pillory and Tumbrel, the Riot 
Office of a Juſtice of Peace, Coroner, Cleik Wee 
of the Market Cc. which are not incident toa Wleſp: 
Corporation; and therefore muſt be granted Ad 
by ſpecial and expreſs Words. eve 

5. As to the Power of a Sole or Aggregate WM his 


Corporation, 
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A () Sole Corporation regularly cannot (5) 4 Rep.65" 
take in Succeſſion Goods and Chattels, either“ Laſt. 46. b. 
in Action, as Bonds, Recognizances, &c, or in 
Poſſeſſon, as Leaſes for Years, &c. for the Exe- 
cutors or Adminiſtrators ſhall have them. 
And this is true, except in the Caſe of the 
be BW ancient Jewels of the Crown, which go to the 
V. WH Succeſſor ; and of the Chamberlain of London, 
he WW whoſe Succeſſor by Cuſtom may have Execu- 
he ton of a Bond or Recognizance, acknow- 
on WW iedged to his Predeceſſor for Orphanage Mo- 
bey; and perhaps the Ornaments of a Chapel 
e. Not the Predeceſſor belong to the ſucceedin 
Li. WF Biſhop. [See of Anceſtor and Heir, ch. 6. Pay 
' 2 Neither can a Sole Corporation take a Fee- 
ſimple without the Word Succeſſors. 

in An aggregate Corporation may take Goods 

and Chattels in Action or Poſſeſſion, and they 

ſhall go in Succeſſion. They may alſo have a 

eß WM Fee-fimple without the Word Succeſſors; for the 
Body never dies. | 

of WW They cannot Sue or Appear in Perſon, but 

ns WW by Attorney. They cannot commit (t) Trea- (t) 10 Rep. 

0- Won, or be outlaw'd or excommunicated, or be 32 

e. Executors or Adminiſtrators; for they cannot 

ns WW take an Oath. They cannot be Jointenants 

p. co take by Survivorſhip ; but they may be Te- 

o! Wants in common. They cannot be ſeiſed to 

he to the Uſe of another. The Members cannot 

ik WW regularly be Witneſſes for the Corporation, 

02 eſpecially if they teſtify for any conſiderable 

ed Advantage or Profit of the Body. (u) For (u) 11 Rep. 
every Member hath a Right and Freehold for 98. 

tc his Life as to his Freedom, &c. and all the 

Members together have an Inheritance in the 

Lands, and an Intereſt in the Goods, 


94. b. 
4 Iaſt. 249. 


Grants 


$86 An Inflitate of the Book] 
Grants of a Corporation Sole and Appr, 
gate, muſt be by Deed under their Seal; [,, 
of Dean and Chapter, ch. 3. ante; and of Ly, 
Book 2. ch. 3.) tho' they are good withon 
Delivery. x 
They may Retain a neceſſary Servant with, 
(w) r Vent. out Seal. But generally all (w) Contraq; 
47,48. and Grants of Offices by them ought to be 
under Seal by Deed. 

I ſaid before, that an Aggregate Corporation 
might make By-Laws ; it being impoſſible fy 
the general Law to provide fit Diſcipline fo 
every particular Society. But ſome Power 
concerning By-Laws are often inſerted in 
Charters that are void. As to make By-Lay 
(x) 5 Rep.64. upon Pain of (x) Impriſonment of the Offer. 
2 Iaſt. 34. der. For ſuch an Ordinance is againſt My. 
na Charta, ch. 29. A reaſonable Penalty might 
have been impoſed and levied by Diſtreß, o 

recovered by Action of Debt. 
Thus a By-Law to forfeit Goods upon 
Diſobedience is not valid ; for no Forfeiture 
(y) 8 Rep. can grow by Charter or Letters Patents; ö 
why A tho' it may be good by Cuſtom. A By-Lay 
Hob. , to reſtrain (2) Trade is void in a Charter, x 
(z) 11 Rep. to hinder Apprentices to ſet up their Trades; 
55. 85. See of Apprentices, ch. 6. ante.] or to have the 
ole Making of Cards, Cc for it is againſt the 
(4) Hob.285. Liberty and Freedom of the Subject. But (a) 
Preſcription or Cuſtom to reſtrain a Man to 
exerciſe his Trade in a particular Place i; 
good, tho' void in a Charter. I ſay it is good 
by Cuſtom, or it may be made good by Ad 
of Parliament. For all By-Laws and Ord 
nances contrary or repugnant to the Laws 
and Statutes of the Kingdom are void and of 
no Effect; and the King's Charter alone 
| | Cannd: 


Ch. 8. Laws of England. 

cannot uphold them. Corporations may make 
y. Laws or Ordinances without Cuſtom, or 
the King's Charter, where it is for the Good 


of the Commonwealth, as to repair the Church 
or Highway, Cc. but not where it is for their 


But thoſe Laws muſt be (d) ſubje& to the 
general Law of the Kingdom, and ſubordi- 
nate to it, if they are not made good by Act 
of Parliament, as the Cuſtoms of London are. 
[See Danvers's Abridgm. Tit. By-Laws ; and ſee 
the 19 H. 7. ch. 7. 

An Aggregate Corporation may have Powcr 


or diſcharge a Member of his Freedom, if he? * 
doth any Act to the Prejudice of the Body, 


Land againſt his Oath. But if they have no 


ſuch Authority, he ought to be convicted by 
due Courſe of Law before he can be disfran- 
chiſed, or ouſted of his Freedom. If one is 
wrongfully removed or unduly disfranchiſed, 
his Remedy is by Mandamus, y 4 in the King's 
Bench, [See the 9 Ann. ch. 20, Concerning 
the Writ of Mandamus, &c.] 

6. An Aggregate Corporation may be diſ- 
ſokved, 1. By the Death of all the Members. 
2. By Forfeiture of their Charter, as by Uſur- 
pation, Miſuſer, &c. upon the Writ Quo Mar- 
ranto. | But ſee the 7 Rich. 2. and 4 In. 250. 
2 M&M. Seſſ. 1. ch. 8. Concerning the Char- 
ter of the City of London, and the 9 Ann. 5 

20. 
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own (b) private Profit. And if they make (b) 2 Inft.g7. 
By-Laws only for the good Government and! Roll. Abr. 
(c) Order of the Body incorporate, the King's yg 
Charter will ſupport them in it; and thoſe ; Rep. 62. 
By-Laws ſhall oblige even Strangers, andi Roll. Abr. 
ſubject them to Penalties, to be levied by 365 contr. 2 
Diſtreſs, or recovered by Action of Debt. Vent. 33. 


(d) Hob. 211. 


Re p. 77 


by Charter or Preſcription to (e) disfranchiſe (e) 11 Rep. 


An Inftitute of the Book] 
20.] 3. By Surrender. 4. By Ad of Pj, 
ment. A Sole Corporation may be diſſolyy 
only by Surrender or Act of Parliament. 
Upon (f) Diſſolution of a Corporate Body 
their Lands ſhall not eſcheat, but rever ti 
the Donor. For the Law annexes ſuch a Con. 
dition in every Grant to a Body Politick. 
But their Grants ſtand good, which wen 
made while they were a Corporation, | 
they bind themſelves in a (g) Bond, and »; 


afterwards diſſolved, they ſhall not be ch 
ged in their natural Capacities. 


By the 33 H. 8. ch. 27. Every At, Order, Cc. concen. 
ing Leaſes, Elections, Grants of Hoſpitals, College 
and other Corporations ſhall be good by the Grant d 
the Governour, with the Aſſent of the greater Part, il 
private Statutes to the contrary notwithſtanding. 


By the 31 Eliz. ch. 6. If any EleQor- into any Church, 
College, School, Hoſpital, Hall, or other Society, 4 
take any Reward directly or inditectly for his Vor, 
ſuch Place ſhall be void. And if any Perſon in ſuch $9 
cieties take any Reward directly or indire&ly for u. 
figning ſuch Place, he ſhall forfeit the double Vio 
thereof, and the Party giving it ſhall be incapabl: 0 
ſuch Place, The Forfeitures to be divided betwixt th: 
King and the Proſecutor. 


By the 43 Eliz. ch. 4 The Miſimployment of Land 
ande Goods given to Hoſpitals and certain publick nd 
charitable Uſes, are to be redreſſed by awarding Con: 
miſſions to enquire of all Gifts and Miſimployments 
thereof, with Power to make Orders and Decrees i. 
cordingly. This AR is not to extend to Colleges and 
Halls &c. or to any Cathedral or Collegiate Church, 
nor to any City or Town Corporate, or where ther: 
are ſpecial Viſicors appointed. [See this Act explain 
2 Inf. 710, &c.] | 

[See the 13 Car. 2 ch. 1. An AF for the well Govern: 
ing and Regulating Corporations, See the 10 Am ©. 
2. For Preſerving the Proteſtant Religion as by Lis 
eftabliſhed, e. and ſee of Offices, Book 2, ch. 2. 


| Fee 


h. 8. Lays of England. 


[See the 6 Aun. ch. 21. For avoiding Doubts 
ouching the Statutes of ſome Cathedral and Colle. 


te Churches.) 
" By the 9 Ann. ch. 20. No Perſon in any Cities, Towns 


orporate, Boroughs, &c. who hath been in an annual 
Mice for one Year, and hath preſided at the Elec- 
ion, and made Return of Members to Parliament, 
hall be choſen into the ſame Office the nexs 


j ear, Oc. { 


Thus far of Perſons in their Natural and Civil 
zpacities, the firſt Object of the Laws of 


England, 


| The Ind of the firſt Book. 
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' BOOK IL 
Of EsTaArTEs. 


CHAP. I 


Of Eſtates in Lands, Tenements and Heredi- 

taments. And therein of the Firſt Diviſion 
of Eſtates in Lands, &c. (vix.) Into Fre- 
fimple, Fee- tail, In Tail after Poſſibility of 
Iſae extinct, By Curteſy, In Dower, 
For Term of Life, For Term of Tears, At 
Will, At Sufferance, By Copy of Court-Roll, 
In Antient Demeſae, By Statute-Merchant, 
By Statute-Staple, By Elegit, Of Eſtates 
in Lands deviſed to Executors, Eſtates in Co- 
parcenary, Fointenancy, Tenancy in common, 
In Remainder, In Reverſion. 


STATES are the ſecond Obje of our 
Laws; and in common Signification 
are all Manner of Property in Lands, 

Rc. Goods and Chattels. For all Eſtates may 

be reduced to Inheritance, Freehold or Chattels. 

In treating therefore of Eſtates, I ſhall ſpeak 

of Eſtates in Lands, Tenements, or Heredita- 

ments in the firſt four Chapters of this Book E 

an 
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and then in the two laſt Chapters, Of Eſtaty 
in Goods and Chattels Perſonal. * 

While I ſpeak of Eſtates in Lands, Tenemey; 
or Hereditaments, I intend to ſhew, 1. Why 
M is an Eſtate in Lands, Tenements, or Heredity. 

ments. 2. How Eſtates in Lands, & c. are 1; 
vided. 3. How Lands, Tenements, and He. 
reditaments may be purchaſed or convey d from 
one to another. 4. How Eſtates forfeited q 
in Lands, &c. may be loſt. 
Of an Estate I. The Words Efate, Right, Title, and Ins 
in Lands, Cc. reſt, are to be explained. 
(a) An Eftate in Lands, Tenements, or He. 
00 1 = reditaments, ſignifies ſuch Inheritance, Freehull, 
3 or Term for Years, & c. as any Man hath in 
$ Rep. x53. the ſaid Lands, &c. For by Grant of hi 
Eſtate, all ſhall paſs that he can grant. 
A Right is properly in one, when he i; 
ouſted of Poſſeſſion of his Eſtate by D iſſeiſn 
or Wrong, and hath Remedy by Entry o 
Action. But Right doth alſo include a 
Eſtate in eſſe in Conveyances. 
A Title is properly when a Man hath a lawkil 
Cauſe of Entry into Lands whereof another i 
ſeiſed, for which he can have no Action; as1 
Title by Condition, Forfeiture, Act of Parliz 
ment. But this Word Title includeth a Rightallo 
For every Right is a Title, tho every Title ö 
not ſuch a Right for which an Action lyetl, 
Ic ſignifies alſo the Means whereby a Man co. 
meth to Lands, as by Feoffment, Fine, IA 4 
Will and Teſtament, Cc. 
Intereſt (Intereſſe )is vulgarly taken for a Chattel 
real, asaLeaſe for Vears, c. and more parcicular- Wi — 
ly for a future Term. Hitherto therefore an E- 
ſtate in Lands, & c. is better than a Right, Titi, WW (4 
or Intereſt in them. But in legal Underſtand “ 
ing too, an Intereſt extendeth to Eſtates, Rig 
an 


* 
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gad Titles that a Man hath f, in, to, or out of 
Lands ; fo that by Grant of his whole Jnrereſt 
in ſuch Lands, Reverſions as well as Poſſeſſions 
in Fee-ſimple ſhall paſs. 

Let us ſee now what are Lands, Tenements, 
wr Hereditaments. . TY 

(b) Lands ſignify not only Gardens, Arable 
Ground, Meadows, Paſture, Moors, Waters, Re 8 
Rivers, Marſhes, Furzes, Heath; but alſo Meſ- 
ſages, (i. e. Houſes,) Tofts, (Places where 
Houſes once ſtood,) Mills, Caſtles, &c. for 
in Conveying of the Land, the Buildings paſs 
with it. The Common Law gives (c) arable (e) 4 Rep: 
and the Preheminence before all other 39. | 
Ground whatſoever, (d) Land hath in Law 1 Inft. 85. b. 
n Extent upwards ; but one may build over (9) » Inſt. 4. 
my Land by Agreement with me. A Grant * 

only of the Herbage of Land, or of the Veſture, 

(. e. of the Corn, &c.) is a Grant only of a 
articular Right, by which the Soil doth not 
pals. But by a Grant of the Profits of the 
Land, the whole Land it ſelf doth paſs; for 
what is the Land but the Profits thereof. So 
if one grants all his Woods, the Land ſhall 
paſs. (e) An Hide or Plough-land, a Yard- 
Land, or an Oxgang of Land, do not con- 
io, in any certain Number of Acres. But a 
Plough-land, in Reſpect of the Repairing of 
© che Highways, is ſettled at fifty Pounds a 
Year, by the 7 & 8 W. z. cb. 29. | See of the 
ue of the Highways, Book 1. ch. 7.] 

l The Word (f) Tenement comprehends not (f) 1 Init. 6 


el ealy a Houſe or Home- ſtall, but all Corpo. * 9. b. 20. 
a. 154. 4. 


——— — — 


(e) 1 Inſt. 
69. a. 


te, (4) Cujur eff ſelam, ejus eff uſq; ad Calum. I Iaſt. 
4. & 


4s O real 


1 ” 


(e) 3 Inf. 
19. 126. 


(g) Lit. 448. (g) A Freehold may be in Deed or in Lt, 
1 Inſt. 266 b. A Freehold in Deed is actual Seiſin of Lands 


and ſignifies whatſoever may be inherited, q 


' corporeal, Real, Perſonal, or Mix'd ; and thy 
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real Inheritances which are Holden of another, 
and all Inheritances iſſuing out of thoſe Inks 
ritances, or exerciſable within the ſame ; ty 
they lie not in Tenure, as Rents, Common 
Cc. granted out of Land; or Uſes, Office 
Dignities, which concern Lands or erty 
R 

(g) Hereditament is the largeſt Word of al 


may come to an Heir, be it Corporeal or li 


it is not holden, or lieth not in Tenure. 

If one holdeth in Fee-ſimple, Fee: tail, a 
at leaſt for Term of his Life, he hath a Fechal 
Other Eſtates are not Freeholds. For one 
ſaid to be ſeiſed of a Freehold, but to be ſl; 
ſed of other Eſtates; as of Leaſes for Year, 
Copyhold Lands, Goods and Chattels. 


Tenements in Fee-fimple, Fee-tail, or for 
Life. A Freehold in Law is a Right to ſuch 
Lands or Tenements before Entry or Seilure 
So that there is a Seiſm in Deed, and a Sj 


(h) 1 Inſt: in Law. (h) A Seiſin in Deed is when a Corpo 1 
31. 4. ral Poſleflion is taken. A Seiſin in Lov b Fe 
where Lands deſcend before Entry; or when Eſt 

ſomething is done which amounteth in Lan Ml 

(i) 4 Rep. 8, to an actual Seiſin, as an Inrollment, (i) Sein b 
9. of Fealty for all other Services. meſ 
| Of theſe Eſtates ſome may be Appendant or i be 

(&) i Inſt, Appurtenant. (k) Appendant is an Inheritance La 
125. b. 122. belonging to another Inheritance, which 5 U 
1 ſuperior or more worthy. Appendants are e. K 
ver by Preſcription, and is as the Acceſſor .! 

to the principal Thing: In the Civil Law Wh =! 

is called Adjuntum. Appurtenant is almoſt 0 4 


the ſame Nature, except that Appurtenant 
my 
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her may be created in ſome Caſes at this Day. 
ne They paſs by Vertue of the Words, Cum perti- 
to FE the Appurtenances thereunto belonging; 
n Adrowſons, Commons, &c. with a Manor- 
de Houſe or Lands, and as Lands with an Office, 


G. (1) Note, That Things Incorporeal (1) , Rep. 
muſt be appendant to Things Corporeal, and 37, 38. 
Corporeal to Incorporeal. .And the princi- 
pal Thing muſt be of perpetual Continuance 
to carry any Thing that is properly appen- 
dant or appurtennant. | 

An Incident is a Thing neceſſarily depen- (m) 1 Inſt. 
dant on another. As a Court-Baron is ſo in- 93: 3. 151. b. 


, Q 
41 8 cident to a Manor, that it cannot be ſevered 
nc i; WY by Grant. But ſome Incidents too are ſepa- 
ble, as Rents incident to Reverſions. 

20 So that now we ſee what is an Fate in 


Lands, Tenements, and Hereditaments, and a 
Freehold ; what Eſtates Appendant, Appurtenant 
and Incident. | 
II. Eſtates in Lands, &c. are Divided, 1. In- 
uch to Fee. ſimple, Fee-tail, &c. 2. Into Eſtates Cor- 
u porea? and Incorporeal. Of theſe Two Diviſions 
% 1n this and the following Chapter. 
12 The Fir Diviſion of Eſtates is into Fee-ſimple; The firſt Di- 
j Fee-Tail; in Tail after Poſſibility of Iſſue extinct; viſion of 
ben Eſtates by Courteſy ; in Dower ; for Term of Eſtates in 
A Life, for Term of Years; at Will; at Sufferance ; Lands, Oe. 
iin by Cuſtom or Copy of Court-Roll ; in antient De- 

meſne ; Eſtates upon Condition ; by Statute- Mer- 
chen; by Statute Staple; by Elegit ; Eſtates in 
ace WF Lands A — to Executor; Eſtates by Co- 
ö bercenary, Foyntenancy, Tenancy in Common, in 
e. Kemainder, in Re verſion. 
on 8 I. An Eſtate in Fe- ſimple (Feodum ſimplex) Of an Eſtate 
rü 15 where one hath Lands and Tenements to in Fee-ſimple 
of BF bold co him and his Heirs for ever. To have (o) 1 top 
ns Wy Fe is to have an Inheritance; (n) to have 1. b. 
1a ; O 2 Fees 
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Fee-ſimple, implies that it is without Limitatig 
to what Heirs; but to Heirs generally, 1, 
this Senſe, the King may be ſaid to be ſeiſe 
in Fee. Fee is taken alſo for the Inheritang 
: that is Holden of another by ſome Service; hy 
(0) Lit. 11. that belongeth only to a Subject: And b 
cannot have a greater Eſtate. If he is ſeiſed 
of Lands and Tenements which may be many. 
(p) 1 Inſt, ally occupied, he is ſeiſed in his (p) Demyy, 
17. a. & b. (or Domain, de Domo) as of Fee, (viz. For the 
Service of his Houſe. But of Things which do 
not lie in ſuch manual Occupation, (as an Ad. 
vowlon of a Church, a Rent, a Right of Com- 
mon, Cc.) he is ſeiſed As of Fee, not in his De. 
meſne As of Fee. | See of Eſtates in Ancient Ds 
meſne, infra. | 
All other Eſtates and Intereſts are derive 
out of a Fee-ſimple ; and therefore there muſt 
be a Fee-ſimple at Jaſt in ſome Body; other. 
(q) Lit. 647, wiſe the Lands are in (q) Abeyance, (i. e) In 
648. Conſideration and Cuſtody of the Law only. 
(r) Lit. 1. Theſe Words (r) His Heirs, make the Eltate 
of Inheritance. [See of Anceſtor and Heir, Buk 
I. ch. 6 To hold to him for ever, or to Him und 
his Aſſigns for ever, makes but an Eftate for 
Life, for Want of theſe Words his Heirs. The 
(s) 1 Inſt, Word Heirs is not neceſſary in ſome Caſes. ( 
9. b. As in Wills, an Eſtate of Inheritance may paß 
without theſe Words bis Heirs; for it is good 
if it is given to one and his Aſſigns fer wr 
But if for ever is left out, it is an Eftate for 
Life only. In a Mill to his Blood makes a Fee. 
ſimple; to his Seed an Eſtate in Tail. The 
Word Heirs alſo is not neceſſary in a Fine, in 
certain Releaſes, in a Recovery, nor to a Cres- 
tion of Nobility by Writ, &c. See of the Noli 
lity, Book 1. ch. 4.] nor if Lands are given to 
the King by Deed inroll d. . , 
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A Fee to one and his (t) Heir in the ſingular (t) 1 Inſt. 8, 
umber, to one or his Heirs, to Two and > 9.4. 
irs, omitting bis, is but an Eftate for Life. 
zut to One and Heirs, (omitting his) is good; 
or there is no Incertainty. A Gift to one 
ind his Children and their Heirs, makes a Fee- 
imple to all joyntly that are alive. 
The Definition of an Eſtate in Fee-ſimple is 
o be underſtood of Purchaſes by natural Per- 
ons, and not of Bodies Politick or Corporate. 
See of the Power of a Sole and Aggregate Cor- 
"oration, Book T. ch. 8.] In a Feotfment to a 
oe Corporation in Frankalmoign or Free Alms, 
z Fee-ſimple doth paſs without the Word Succeſ- 
ns, tho it cannot in other Caſes. So that a 
fee · ſimple is an Eſtate to One and his Heirs for 
wer, or in Caſe of a Sole Corporation (as Bi- 
op, Parſon, &c.) to them and their Succeſſors. 
(u) If the King purchaſeth Lands to Him 
and bis Heirs, He is ſeiſed thereof Jure Coronæ; lu) 1 Int. 
and ſo when He purchaſes Lands to Him, His 16.4. 
eirs and Succeſlors. [| See of the King and 
Auen, Book I. cb. 2. ] 
(w) A Fee-fimple, or rather a Fee or an In- 
heritance, is Divided into Simple or Abſolute, (w). Inſt. i. 


0 Conditional, or Qualified, We have hitherto r 
ah been ſpeaking of a Fee-ſimple or Fee Abſolute. 
"ot Clitional, is that which is defeated when the 
Ks Condition is or is not performed; but till then 
- itis as it were Abſolute. — or Baſe is 
de. chat which may be defeated by a Limitation, 


he Cc. as when a Grant is made to A. and his 
Heirs Tenants of the Manor of Dale; who 
have an abſolute Eſtate only ſo long as they (x) 1 Inſt. 67. 
continue Tenants of that Manor. So a (x) a. 300. b. 
c barſon has a Fee-ſimple qualified to many 301. 4. 
Purpoſes; as to have an Action of Waſte, tho? 
another Caſes he has in Effect but an Eſtate 
| O 3 for 
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(y) r Inft, 1. for Life; becauſe the entire Fee or Righ ; 
b. 2. 3. not in him. (y) Again a Fee. ſimple may ꝶ 

divided into Real, Perſonal, and Mia d. 5 
as the common Eſtates are. Perſonal, as why 
an Annuity is granted to one and his Hen 
Aix d, as when an Earl is created of ſuc 
County; which is a Dignity Perſonal eh 
ting to Lands, 

After this Deſcription and Diviſion of Pe 
ſimple. it muſt be allow'd, That tho! it is te 
moſt ample Eſtate of Inheritance, it is ſubjeg 
to many Incumbrances. Therefore Care ny 
be. taken in the Purchaſe of a Fee-ſimp, 
That it be not incumbred with Judgment 
Statutes Merchants or of the Staple, Recp. 
nizances, Mortgages, Wills, Feoffments, Fine, 
Bargains and Sales, Amerciaments, Dower 

Joyntures, ec. 

OF an Eſtate II. Of Fee-tail, 1. How Defined. 2. Hoy 
1 in Fee · tail. Divided. 3. What Eftates may be entailed, 

: I. An Eſtate in (z) Fee-tail (from Tailler to 
(* Lit. 18. cut or limit) is, That Inheritance where 
one is ſeiſed to him and the Heirs of his Bu, 
begotten or to be begotten, He that give" it 
Lands in Fee-tail is the Donor, and he to whon N diſp 


the Gift is made is the Donee. Dor 
(a) 1 Inſt 20. In Gifts in Tail, theſe Words (a) the a F 


| 
| 
| 2. 26. 2. or his Heirs are as neceſſary as in a Fee-ſimple. lite 
(b) 1 Inſt. And this Word (b) Body (or his Fleſh or Hin Wi fer : 
20. b. 27. b. begotten by bim, or other Words that amount I giti, 
to it) make the Tail; and may be reſtrain WI 7 
a : to Males or Females of the Body, & c. But 1 WER: 
| (c) Lit. 31. Gift to Heirs (c) Males or Heirs Females b 2 
J __ "3-4 Fee-ſimple ; becauſe it is not limited to what Bil ws 
Body. It is good without the Word Boch in 2 Ter 
(d) Noy's (d) Deviſe or Laſt Will to make an Ental Hof- 


- -— won Begotten ſhall be neceſſarily intended by the Bil He: 
le) 1 Inſt, Donee. Hence a Corporation cannot be ſeiſel is c 


36% b in Tail. | Lan 
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Lands given by one Man to another with 


wife (which is Daughter or Coulin to the 

Ry Donor or Giver) in (f) Frank Marriage, (free- (f) Lit. 17. 
ade in Marriage) amounts by Implication to a 

deni to the Husband and Wife, and to the 

<h eirs of their two Bodies. So that in Frank 

el Marriage, a Fee-tail may be created without 


he Words Heirs or Body. But theſe Gifts in 

rank Marriage are out of Uſe. 

If one gives Lands to one and his (g) Seed, (g) 1 1,6 
or to his Iſue or Children of his Body, he hath 20 b. 


mut but an Eftate for Life; for there wanted the 
we Words bs Heirs to convey the Inheritance. 
et; And tho' the Intent of the Donor may be to 
cg convey the Inheritance by the Words Seed, 1/- 


(ue, Children, yet this is not ſufficient; becauſe 
This Intent does not agree with the Rules of 
Law. But ſuch Words are good enough to 
convey the Inheritance in a Vill; becauſe Men 
uſually defer making their Wills to their laſt 
ours, when they have not Time to conſult 
with learned Counſel, and therefore the Law 
makes greater Allowances to laſt Wills. 
It is (h) incident to an Eſtate in Tail to be (b) 1 Inft. 
Ciſpuniſhable of Waſte; that the Wife of the 224. a. 
Donee ſhall be Endowed ; that the Husband of 
a Feme Donee ſhall be Tenant by the Cyrteſ5 
after Iſſue; that the Tenant in Tail may ſuf. 
fer a Common Recovery ; and therefore Con- 
ditions to reſtrain either of theſe ſhall be void. 
This is the Definition and Deſcription of an 
Eſtate in Tail, 
2. As to its Diviſion, a Fee-tail is either Ge- 
neral or Special, General, is where Lands and (i) Lit. 14 
Tenements are given to a Man and his Heirs 
of his Body begotten; or to a Woman and the 
Heirs of her Body be gotten. In this Caſe, it 
is called a General Tail, becauſe whatever Wo- 
O 4 man 
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man the Man taketh to Wife, the Iſſue 
inherit the Lands; and whatſoever Man d 
Woman taketh to Husband, the Iſſue by ay 
Husband may inherit; or if ſhe has ding 
.Husbands, and hath Iſſue by every one, the 
5 OOO may inherit one after another as Heir of he 
(x) Lit. 16. Body. (K) Special, is where Lands and Tens. 
ments are given to a Man and his Wife, any 
to the Heirs of their to Bodies begotten, | 
this Caſe, none ſhall inherit but thoſe that au 
begotten by him on that particular Wife, 
If Lands and Tenements are given to: It 
Man and his Wife, and to the Heirs of the WW witt 
(k) Lit. 26. Body of the Man, the Husband hath an Eſta 
in general Tail, and the Wife an Eſtate for 
Life; becauſe the Word Heirs relates gener. 
ly to the Body of the Husband. And if th; 


(1) Lit. 28. Eſtate is made to the (I) Husband and Wifz 1. 
and to the Heirs of the Body of the Wife h Ent 
the Husband begotten, there the Wife hath an ere 
Eſtate in ſpecial Tail, and the Husband for La. 
Term of Life; becauſe the Word Heirs relates WR Eft 
to the Body of the Wife to be begotten by WF nit 
that particular Husband. But if Lands ar: WW ma 
given to the Husband and Wife, and to the | 
Heirs of their two Bodies, both of them ha Pe 
an Eſtate in ſpecial Tail, as hath been faid; ¶ ca 

\ becauſe the Word Heirs, or the Inheritance, ö to 
not limited to one more than to the other. ( 
Therefore by obſerving to whom the World lf of 
Heirs relates, whether to both or one of them, Wl be 
you may ſee where the Inheritance is lodged m 

Theſe Eſtates of General and Special Tail ate pe 
only mention'd in the Statute of Weſt. 2. ch.. Wl fit 

(m) Lit. 21, But there are (m) other Eſtates tail within L 

22, the Equity of the ſaid Statute. As if Lands I 
are given to a Man and his Heirs, Males ot - 


Females, of his Body begotten, the Iſſue Male 
| | or 


E heritances ſavouring of the Realty, may be 
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Female ſhall only inherit according to the 

Limitation and the Will of the Donor. By 

Vertue of the (n) Statute, the Daughter may (,, Inſt. 2 8 
be Heir by Deſcent, tho' there is a Son. Butb. 164. a. 

in Caſe of a Purchaſe, the Eſtate will go to 

the Son, who is the right Heir in Law. Here 

there cannot be an Heir Female, where there 

s 2 Son. The Statute doth not affiſt the 

Daughter in Caſe of a Purchaſe, but only in a 


C Gift, And there are many other Eſtates in 


Tail, by the Equity of the ſaid Statute, 
If Tenant in Tail General or Special dieth 
without any Iſſue, the Donor or his Heirs 
may enter as in their Reverſion. For in eve- 
ry Gift in Tail, the (o) Reverſion of the Fee- (o) Lit. 18, 
imple is in the Donor. 19. 
1. All Lands of (p) Inberitance, and all In- (p) 1 Inſt. 


19. b. 20. 3. 


Entailed, as all Advantages and Profits whatſo- 7 Rep. 33,34. 


ever granted out of Lands, or which Concern 
Lands or certain Places, Therefore Rents, 
Eſtovers, Commons, c. Ules, Offices, Dig- 
nities, which concern certain Lands or Places, 
may be entailed. 

If the Grant of the Inheritance be merely 
Perſonal, or to be exerciſed with Chattels, it 
cannot be entailed. So a Grant of an Annuity 
tqa Man and the Heirs of his Body is void. 
(q A Leaſe for Years to a Man and the Heirs (q) 10 Rep. 
of his Body is void ; for the Chattel cannot 87. 
be turn d into an Inheritance. But it is com- 4 Iaſt. 87. 
monly aſſign'd in Truſt, that the Truſtees ſhould 
permit the Iſſue in Tail, &c. to receive the Pro- 
fits, which is an Entail in Effect. (r) But if a(r) Duke of 
Leaſefor Years comes to be limited in Tail, the poi, Cale, 
Law allows not a preſent Remainder to be li- N 
mited thereon. Yet it will allow a future 


Eſtate ariſing upon a Contingency, and to 
wear 
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wear out in a ſhort Time. (s) Copybold cy, Wi tail 

Compl. Co- not be entailed by the Statute. Yet Cuſicn Wi for 
76.5 7 co-operating with the Statute, will make Life 
3 Rep- s. Eſtate-tail, if not Cuſtom only, For che ah 
on 


(t) 4 Inſt. 
206. 


(u) Lit. 13. 
1 Inſt. 19. a. 8 : 
327. a. & b. of the Statute. ] For if Lands were given t 


2 Inſt. 333, a Man and the Heirs of his Body, Cc. It wx 


334+ 


(w) 1 Inſt. 
2 


Cuſtom might have been before the Statut 
(t) A Fee-fimple may be limited by Ag ( 
Parliament. 

Before the Statute of WVeſt. 2. ch. 1. or the 
T3 Ed. 1. ch. 1. All Inheritances were (u) Fee, 
ſimple at Common Law. [See the Preany 


interpreted to be a Fee-ſimple preſently by the 


Gift, Upon Condition that He had Iſſue. And ſo i 
he had Iſſue, the Condition was ſuppoſed to he 1 
perform'd for three Purpoſes, (vix.) To Alin 5 
and diſinherit the Iſſue, and by the Aliens. y 
tion to bar the Donor or his Heirs of all Pol. 12 
ſibility of the Reverſion; To Forfeit for Tre, al 
ſon or Felony; To Charge with Rent, Com. m 


mon, &c, and thereby to have bound the 
Iſſue. But now 10 


By west. 2. ch. 1. De Donis conditionalibus ; The Inten. or 
tion of the Donor is to be obſerved, as that the Tenant 
in Tail muſt not alien, forfeit, or charge it longer tha 
3 own Life. Fines, hereafter to be levied, to be 
void. 

But daily Experience ſhew'd, that much 
Contention and Miſchief had crept into the 
Law by entail'd Inheritances; (w) as Fraud: 
to Farmers, Creditors, &c. Sons became dil- 
obedient, when they found they could not be 
diſinherited. [Therefore ſee the 4 H. 7, ch. 24. 
and 32 H. 8. ch. 36. and of Fines, Book 2. cb. 3. 
Subjects alſo that were Owners of entaild 
Lands, were leſs fearful to commit Tres 
ſon. [Therefore ſee the 26 H. 8. ch. 28. and 
of Forfeiture, Book 4. ch. 5.] Men that had — 

tail d 
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taird Lands could not make Improvements; 


fi for when the Owner had only an Eſtate for 

T Life, none would give a Fine of any Value 

th for a Leaſe of it, nor lay any great Stock up- 

* on the Land, that it might yield an improv'd 

ra! Kent. Therefore ſee the 32 H. 8. ch. 38. and 
of Leaſes, Book 2. ch. 3. 

't 

10 See the 33 H. 8. ch. 39. 13 Eliz. ch. 4. Concerning 

kl Lands of Tenants in Tail, as liable to the King's 
Debts ; or ſaleable for the Arrears of the King's 

1 t0 Wl Officers. 

Was 

01 But notwithſtanding the many Miſchiefs 

he and Inconveniences of Entail'd Eſtates, and 

| the Statutes beforemention'd, and Fines and 


Recoveries to dock Entails; there are Me- 
thods found out in Settlements to limit E- 


) 

hs ſtates, that no Laws or Statutes can reach or 
m. alter them, except a particular Act of Parlia- 
e ment is made for that Purpoſe. 


Hitherto I have ſaid ſomewhat of Eſtates of 
Inberitance; next are Eſtates of Freehold only, 
or for Term of Life. As 
= III. (x) An Eſtate in Tail, After Poſſibility of Of an Eſtate 
b lle extindt, is where Lands and Tenements in Tail after 

are given to a Man and his Wife in ſpecial Foſſidility, 

< Tail, and the Survivor hath an Eſtate in Tail Ore. L. 
when there is no Poſſibility of Iſſue. If they (*) Lit. 33. 
have Iſſue, and the Iſſue die without Iſſue, ſo 
that there is not any Iſſue alive which may in- 
v herit by Force of the Entail, the Survivor of 
the Donees hath an Eſtate in Tail after Pofli- 


: bility, Cc. (y) None can have this Eſtate (y) Lit. 34. 
but one of the Donees, or a Donee in Special 1 
. Tail; for a Donee in Gmeral Tail may by # 


Poſſibility have Iſſue. 


— 4 
* 


By 


1 


Of an Eftate IV. (z) An Eſtate by Curreſy of England is whe 
- ts, a Man taketh a Wife ſeiſed in Fee-ſimple, 0. 


c. 
(2) Lit. 35. 


52. 


(a) F. N. B. 


149 
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male born alive, evidenced by Motion, Cry, 


An Inflitute of the Bool 
By Reaſon of Marriage Settlements, Th; 
Eſtate ſeldom or never happens. 


in Fee-tail general, or ſeiſed as Heirefs in Spe. 
cial Tail, and hath Iſſue by her, Male or Fe. 


ing, cc. which by any Poſſibility might inherit, 
and the Wife dies, and the Husband holdeth the 
Land during his Life. This is by the Law and 
Curteſy of England. One may be Tenant by the 
Curteſy of a Caſtle for the Defence of the 
Realm, a Common Sans Number, &c. 

(a) A Man ſhall not be Tenant by the Cy. 
teſy of a bare Right, Title, Uſe, or of a Re. 


1 Inſt. 29.2. verſion or Remainder expectant upon an E. 


39. b. 40. a. 


(b) 1 Inſt. 


30. a. 


Of an Eſtate 
in Dower. 


(Lit. 36. 


ſtate of Freehold; unleſs the particular Eſtate 
is determin'd during the Coverture ; nor of 
Seiſin in Law. But if a Wife dies before a 
Rent in Fee becomes due; or, in the Caſe 
of an Advowſon, before the Church becomes 
void, the Man ſhall be Tenant by the Cum 
fy, tho the Wife had only a Seiſin in Lav; 
becauſe he could by no Induſtry attain unto 
any other Seiſin. A Seiſin in Deed is required 
in other Caſes. 

(b) Four Things muſt concur to give an 
Eſtate by Curteſy, (vix.) Marriage, Seiſm of 
the Wife, Iſue, and Death of the Wife. 

V. Of an Eſtate in Dower : 1. It's Def- 
nition and Diviſion. 2. Who may be endow- 
ed! 3. Of what and how? 4. Of Foyntures, 
which ſupply the Place of Dower. 

1. An Eſtate in (c) Dower is where a Man is 


1 Inſt. 30. b. ſeiſed of Lands and Tenements in Fee-ſimple, 
4 Rep. 22. 


Fee-tail general, or as Heir in Special Tail, 
and marries a Wife and dies, and the Wife, by 
the Common Law, after the Death of her 


Husband 
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usband, hath during her Life, the third 
part of ſuch Lands and Tenements as were 
er Husband's, at any Time during the Co- 
ecture; Whether ſhe hath Iſſue by her Huſ- 
and or no; ſo that ſhe be above nine Years of 


p ge at the Time of the Death of her Husband. 
N. d) Dos, or Dower, ſignifying, in a vulgar (d) 1 Inſt. 
w enſe, the Eſtate which the Woman brings in 31 a 


Marriage, or her Marriage-Portion, is of a- 
nother Nature. 

Three Things do enticle to Dower, as ap- 
pears by this Definition, (viz.) (e) Marriage, (e) 1 Inft.32. 
Seiſm, and the Death of the Husband. The 2. & b. 33 & 
Bond of Marriage muſt continue, and there 
muſt be no Divorce 4 Vinculo Matrimonii. A 
Separation 4 Menſd & Thoro only, doth not 


* deſtroy the Bond of Marriage. [But ſee 1 
fa Rell. Abr. 680, 681.] A Wife de Facto may be 
es endowed, if the Husband die before the Di- 
ae orce. Concerning the Sein; the Wife ſhall 
ns be endowed of a Seiſin in (f) Law, or where (f) 1 Inft. 
, dhe Husband has only a Right as well as where 3": © & b. 


he had a Seiſin in Deed. For it lieth not in 

the Power of the Wife to bring it to an actu- 

al Seiſin, as a Husband, when he is to be Te- 

nant by the Curteſy, may in moſt Caſes. 

It is not neceſſary that the Seiſin ſhould 

(g) Continue during the Coverture ; for if (g) 1 Inſt. 
the Husband alien the Lands. &c. yet the 32: 3: 
Woman ſhall be endowed. But the Huſ- 

band muſt be (h) Sole ſeiſed, and not as Joyn- (b) Lit. 44, 
tenant at the Time of his Death; for then 45. 
Survivorſhip will take Place. If there be two! Inſt. 31. b. 
Joyntenants in Fee, and one maketh a Feoff- 

ment in Fee, his Wife ſhall not be endow'd. 

Of a Seiſin for an Iuſtant, a Woman ſhall not be 

endowed, 


Litthton 
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(i) Lit. 37, 
3 


e. 
1 Toft. 33. b. Power ad Oftium Eccleſiæ, Dower ex An- 


An Inſtitute of the Book Cn. 
Littleton reckons up (i) five Kinds of Dil 
er, (viz.) Dower by Common Law ; by caſa of it 


Patris, and Dower de la plus Beal, (i. e.) (y 
the moſt fair of the Tenements, Cc. But Hof t! 


two firſt are only in Uſe. houl 


2. (k) The Wife of an Ideot, Non Compo; 14 
| 7 a4 A tis, of one Outlaw'd or Attainted of Feloy 


392 b. 


Treſpaſs, Hereſy, Præmunire, may be endopeſ 
But a Wife of one attainted of High Treaſon, 
Petit Treaſon, cannot be endowed ; ¶ See the 
5 6 Ed. 6. ch. 11.] nor the Wife of an A. Hof a! 
en, nor an Alien Wife, except in Caſe of Lan 
King; [See of Subjects, Book 1. ch. 3. 471 
nor a Wife that is a Few, if the Husband h L 
Chriſtian. | 


By Weſtm. 2. ch.34; or 13 Ed. 1. If the Wife y Wit 
from her Husband, (i. e.) If the Wife willingly lean WW To! 
the Husband, and tarrieth with the Adulterer, ſhe fil 
loſe her Dower, unleſs the Husband willingly without | 
Eccleſiaſtical Coercion be reconciled to her, and perni at 


her to cohabit with him. [See 2 Inſt. 435, 436.] Vir 
or 
3. Now I come to ſhew Of What, and Hov 2 Wor * 


Wife may be endowed. can 


(1) r Inſt. 32. A Wife (1) may be endowed of the princ- Wer 


2. 35. a. & b 


Finch 125. 
1 Roll. Abr. 
678. 


pal Meſſuage, (not of a Caſtle for Defence 
the Realm, ) Lands, and Tenements, and of:. 
Reverſion upon a Leaſe for Years befor: dot 
Marriage, and of the Rent, where the EM) 
tate is diviſible by Metes and Bounds : Bu WW: 
not upon a Reverſion on a Leaſe for Lit, WW" 
Cc. made before Marriage; for of that th: WW '3 
Husband has neither Seiſin in Deed or L.! 
Where no Diviſion can be made, a Vo. 
man muſt be endowed of the Thing in ne 
ſpecial Manner, as of the third Preſentation An 
to an Adyowſon, the third Toll-Diſh of ba 
bg 


Mil, 
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b. 1. 


an, or of the Mill for every third Month; 
fm of the third Part of the Profit for Stallage, 
end of the third Part of a Fair; of the third 
er of the Profits of the Office of Marſbalſea, 


of the third Part of a Gaol, a Park, a Dove- 
houſe, a Piſcary ; of the third Part of the Pro- 
is of Courts; the third Part of Fines, Heri- 
ots, Rents, Tithes, (as of the third Sheaf;) 
of the third Part of Common certain, but not 
of Common without Number in Groſs; for 


1 then the Land would be doubly charged; nor 
M. ot an Annuity, for that doth not iſſue out of 


Lands or Tenements. [_ See more in the Defi- 
nition of Dower.] 
Dowers of (m) Copybolds are warranted by (m) 4 Rep. 
ſpecial Cuſtom only. 22. 30, 
By Cuſtom of ſome (n) Counties, Cc. the (a) Lit. 37. 


un Wife may have half; and by Cuſtom of ſome 1 Inſt. 33. b. 
neh Towns, Cc. the whole of the Eſtate. 111 2. 
— There muſt be an (o) Aſſignment of Dower (o) , laſt. 


at the Common Law, either by the Sheriff, by 34. b. 35. a, 
Virtue of the King's Mrit, or elſe by the Heir 
or other Tenant of the Freehold, by Conſent 
1 Wor Agreement amongſt themſelves. The Wife 
cannot Enter into her Dower, but muſt reco- 
nci- rer the ſame by Writ of Dower, [ See of a 
ed Joynture, infra. ] | 
of 288 This Claim by Dower at Common Law ſel- 
for: dom happens, eſpecially upon great Eſtates, 
E. by Reaſon of Joyntures. [See Magna Charta, 
But cb. 7. The Statute of Merton, or 20 H. 3. ch. 
ile, . Weſt. 2. or 3 Ed. 1. ch. 48. Weſtm. 2. or 
che 1; Ed. 1. ch. 4. 27 H. 8. ch. 10. 1 Ed. 6. ch, 12. 
AV, F Ed. 6, ch. 12. 
Wo- Theſe two laſt Eſtates (viz by Curteſp 
nend Dower ) are Special Eſtates for Life, 
ion WF and do ariſe after the Death of one that 
% bath an Inheritance joyned with a Freehold. 
ſill, (4.) A 


208 An Inſtitute of the Book} 
1 4. A (p) FJoynture is a competent Liyc 
(p) 1 Inſt. hood of Freehold Lands or Tenementz, hy 
36 b. for the Wife, to take Effect preſently in Þy 
4 Rep. 2 ſeſſion or Profit, after the natural Death of 
the Husband, for the Life of that Wife at leaf 
if ſhe her ſelf is not the Cauſe of the Deter 
mination or Forfeiture of it; (q] as where th 
(4) 4 Rep. 3: Eſtate is ſettled Durante Viduitate, and ſhe my. 
ries, &c. This Definition of a Joynture ; 
__ with Reſpect to the Statute of 27 H 

ch. 10. 


For by the Statute of 27 H. 8. ch. 10. f. 6. Where n 
Eſtate is made in Poſſeſſion or Uſe to Husband and Wis, 
and his Heirs, or to the Heirs of their two Bodies, a 
one of their Bodies, or to them for their Lives, or fy 
the Wife's Life, for her Joynture; in any of theſe (. 
ſes, ſhe ſhall not have Dower. Howbeit, upon s lawful 
EviQtion of that Joynture, ſhe ſhall be endowed zccor 

ing to the Rate of her Husband's Lands, whereof fie 
was Dowable at the Common Law. But ſuch Joyntur 
being made after Marriage, the Wife (after the Hal. 
band's Death) may refuſe it, and betake her ſelf to her 
Dower; unleſs ſuch Joynture be made by AR of Pi 


liament. 


Now to the making of a perfe& Joynture 

within this Statute, and to bar a Claim d 

er) 1 Inſt, Dower, (r) Six Things are to be obſerved, 
36. b. 1. Her Joynture by the firſt Limitation is 
4 Rep. 1, Ne. to take Effect for her Life in Poſſeſſion or Pro 
fit, preſently after the Deceaſe of her Husband 

2. It muſt be for the Term of her own Lite 

or a greater Eſtate, 3. It muſt be made to 

her ſelf, and to no other in Truſt for her 

4. It muſt be made in Satisfaction of her 

whole Dower, and not a Part of it. 5. It mull 

be expreſs d to be in Satisfaction of her Dow 

er in the Deed or Deviſe. 6. It may be made 

either before or after Marriage. If made be- 


fore, the Wife cannot wave it, and claim her 
| I Dower, 


| 
| 
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Dower, at the Common Law ; otherwiſe, if 
it i made after Marriage. 

This Statute does not extend to (s) Copy- (5) o_ 

Ids. þ ompl. Co- 
41 other Settlements in lieu of Joynture, ) h. $. 54, 
are Joyntures at the Common Law; and are 
no Bars to a Claim of Dower. (t) For a(t) 1 Inſt, 
Right or Title to a Freehold cannot be barr'd * : 
by Acceptance of a collateral Satisfaction.“ P', 0 
But Dower may be releaſed, &c. 

If a Joynture is made of Lands, according 
to the Statute, before the Coverture, and af- 
ter the Husband and Wife alien them by Fine, 
ſhe ſhall not be endowed of any other Lands 
of her Husband ; otherwiſe, if the Joynture 
was made after Marriage. 

The Wife may (u) enter into her Joynture (u) 1 Inſt. 
after the Death of her Husband, and is not 3% b. & 374. 
driven to a real Action, as ſhe is to recover 
Dower at the Common Law. Neither ſhall 
her Joynture be forfeited by the Treaſon of 
her Husband, as in the Cale of Dower. 
| Notwithſtanding her Dower or Fointure, the 
Wife ſhall have all her (w) Chattels real and (w) 1 Inft, 
Bonds again, unleſs her Husband altered the 25, b 351.4. 
Property in his Life-time. Alſo her Propor- © ©* 
tion of Chattels real and perſonal, upon an 
Adminiſtration and Diſtribution, if the Huſ- 
band dies inteſtate; and likewiſe all conveni- 
ent Apparel ſuitable to her Character. [ See 
of Huzband and Wife, Book 1. ch. 6.] 

[See Efate for Life, infra, and Payment of 
Rent, ch. 2. poſt; In Caſe where a Woman that 
& Tenant in Dower, or that hath a Joyncure, 
loweth the Land and dieth, &c. See alſo the 
It H. 7.ch. 20. Whereby certain Alienations 
made by the Wife of the Lands of her Husband 


EC 


ſhall be void. 


2to 


Of an Eſtate 
for Life. 


(x) Lie. 56. 
1 Inſt. 4v. U. 


(y) Lit. 37. 


An Inflitute of the Book || 

VI. An Eſtate for (x) Life is when on 
bath Lands and Tenements for Term of h 
own Life, or the Life of another, or for t 
Term both of his own and another Mar} 
Life. But an Eſtate for a Man's own Life; 
higher than for another's Life. 

He that hath an (y) Eftate for Term of kk Wk.o 
own Life, or the Life of another, hath a He 
Bold, and no other of a leſſer Eſtate hath et 
Freehold ; but they of a preater Eſtate have: ute 


Freehold, as Tenant in Fee- ſimple, Fee. til 


(z) 1 Inſt. 
43. b. 


(a): 1 Inf}, 
41. b. 


(h) Ink 
42.2, 
2 Inſt. 301. 


(e) 1 Taft. 


42.3. 


Eſtates by Statute- Merchant, Staple or Fly, Wh 
are but (z) Chattels. [See of Eftates by Ma 
tute-Merchant, Staple, and Elegit, poſt ; and fo 
of Occupancy, ch. 2} vel 

Every Leſſee for Life may take upon th 
Land demiſed reaſonable (a) Efovers ; und n 
he is reſtrain'd by ſpecial Covenant or Agte 
ment. [See Common of Eſtovers, cb. 2: andi Ne 
Forfeiture in Waſt. ch. 4. po] 

If a Man grant an Eſtate to another, Hun 
diu ſe bene. geſſerit, or ſo long as he ſnall due 
in ſuch a Houſe, or to a Woman Dum ſola fi ¶ tat 
on Durante Viduitate, or for any like (b) un pyt 
tain Time; in all theſe Caſes, the Leſſee hath coy 
an Eſtate for Life determinable. [ But ſee «Hu: 
Eſtates deviſed to Executors ; of Eſtates. by V bec 
rute-Merchent, Staple and Elegit, poſt. ] Ow! 

A Grant of Lands, &c. without expreſſa bis 
any Eſtate, is a, Grant for the Life. of the (MO. 
Leſſee. So a Grant for Term of Life gene fal 
rally, without mentioning for whoſe Lie 
ſhall be canſtrued' to be for the Life of iin; 
Leſſee; for the Grant ſhall be taken mol Lat 
ſtrongly againſt the Leſſor. Otherwiſe I 
ſuch a Grant is made by Tenant in Tail; fo bec 
then it ſhall betaken for the Life of che Le, An 


ſor, te; prevent Injury and Wrong. 1 if f 
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A Leafe for Ninety-nine Years, &c. deter- 


Ode 

u aable upon a Life or Lives. is not a Leaſe 
ier Life or Lives, or a Freehold, but a Leaſe 
nr Years, or a Chattel determinable upon 
the i ife of Lives. 


If Tenant for his own Like or the Life of 
mother, (d) ſows the Lands, and he die, or 
0 que vie, (he for whoſe Life he holdeth) = * 


th 1 ech before the Corn, Cc. is reaped, his Exe- 
mw: nor ſhall have the Emblements, (i. e.) the Pro- 
tiles of the Land; for his Eſtate was Uncertain 
loi nd determined by the Act of God. But he 


al not have the Grafs, or other Fruits, if 
they are not ſeveted, becauſe they are Par- 
el of che Inheritance. But if the Eſtate is 


nter the Hands of an Under-tenant, and the Te- 
ne ant for Life die before the Rent is due, he 
ores Whall not have the Rent. [See of Payment of 
10 a Wer, cb. 2. po] And fo it is where any one 


bath an'Uncertaiy Eſtate, as Tenant in Tail af- 


Yun cc Poſſibility of Iſſue extinct, Tenant by Cur- 

wel ieeſy, or it Dbwer'; for theſe are uncertain E- 

fa tes for Term of Life. But if a Woman Co- 

cz pyholder that Roldeth Lands during her Wi- 

nad Wcowhood, ſoweth the Ground, and caketh 

A asbend, the Landlord ſtrall have the Profits; 

' + becauſe the Eſtate was determin'd by her (e) (e); Rep. 
own Act. And ſo it is if a Tenant determine 116. 

fling bis Eſtate by his own: Act, as by Forfeicure, 1 Inft. 55. b. 

e. He that entereth for the Forfeiture, &c. 

ene: al have the Corn; Bur if a Leaſe be made 

Lee B, and Feme, (Husband and Wife) du- 


ring the Coverture, and the Baron ſows the 
Land, and after they are divorced 4 Vincuio 
e i Matrimonii, the Baron ſhall have the Corn, 
e becauſe the Judgment is the Act of the Law. 
Le- And in the Caſe of the Woman Copyholder 

if ſhe had leaſed for one Year, and the Leſſee 
al P 2 ſows 
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Of an Eſtate 


for Years, 


(f) Lir. 58. 


An Inſtitute of the Book l 


ſows the Land, and after the Woman Con 
holder takes Husband, yet the Leſſee fhy 
have the Corn; for her Act ſhall not pro 
dice a third Perſon. So note the Diver es 
where the Eſtate is determined by ones ini 
Act, the Act of the Low, and the AR f 
Stranger. : 

A Leaſe for Life is not ſaleable by the de er! 
riff upon Execution for Debt, but he may ei 
tend the yearly Profits to pay the Debt. 85 
an Eſtate for Life may be forfeited, ſee Form 
by Maſt, ch. 7. poſt. 


By the 28 H. 8. ch. 11. f. 6. If an Archdeacon, Den 
Prebendary, Parſon, Vicar, Maſter of an Hoſpital, u 
other Perſon admitted to any Benefice, Dignity, 6, 
(Chauntries only excepred) hath cauſed any of his Gly 
Lands to be manured and ſown at his proper Coſts a 
Charges with any Corn or Grain, the ſaid Incumbem er 
may make and declare their Teſtament of all the Prof 
and Corn growing upon the ſaid Glebe Lands ſo many 
red and ſown at their proper Coſts and Charges. ſect 


This Act does not extend to Glebe Land 
in the Poſſeſſion of a Tenant, manured a 
ſown by him. [See Payment of Rent, ch. 2.) Wk. : 


[See 14 Eliz, ch, 8. An 48 for avoiding Recoveia Pa: 
ſuffered by Colluſion of Tenant for Life, &. 

By the 19 Car. 2.ch.6. and the 6 Am. ch. 18. Diſco- 
veries are to be made of the Death of Perſons pretended 
to be alive, to the Prejudice of thoſe who claim Eſtate 
afrer their Death, 

By the 8 Am. ch. 17, An Action of Debt may bt 
brought for Rent upon a Leaſe for Life, as well as up" 
a Leaſe for Years. See of Leaſes, Book 2. ch. 3.] 


Now follow Eſtates leſs than a Freehold. 


VII. An Eſtate for (f) Years, or (Tenancy 
for Years) is where a Man lectech Lands or 
| Tenements 


b. fer Laws of England. 


Marter of a Year is ſaid to be a Tenant for 
ears. The Tenant (or his Executors or Ad- 


and then he is poſſe ed (not ſeiſed) of a Term 
or Years. Till Entry, he cannot take a Re- 
eaſe to increaſe his Eſtate, except upon the 
dtatute of Ules, 27 H. 8. ch. 10. But before 
Entry, he may grant his Intereſt to another ; 
but not ſurrender it, or have an Action of 
reſpaſs. | 


hat paſſeth for that Time, Thus if a Man 
make a Leaſe for Twenty-one Years, and af- 
erwards maketh a Leaſe to begin after the 
Expiration of that Term of Twenty-one 
ears; it the firſt Leaſe is ſurrender'd, the 
ſecond ſhall begin preſently ; not if the Words 
had been After the End and Expiration of Twenty- 


Wne Nears, without mentioning the Term, which 


ignifieth the Eſtate or Intereſt. So that there 
is a Difference betwixt Terminus Annorum and 


whole. | 

Tenant for Years hath but a Chattel real 
[See of Eftates in Goods and Chattels Perſonal, 
Book 2. ch. 5.] Therefore it is not inheri- 


renements to another for certain Term of 
ears. A Tenant for (g) half a Year, or a (g) Lit. 67. 
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1 Inſt. 54. b. 


iniſtrators, if he die) may preſently (h) en- a 
r by Force of the Leaſe, tho the Leſſor dies; = 


A (i) Term (Terminus) doth not only ſignify (i):Rep.154. 
he Limitation of Time, but alſo the Eſtate 1 Inſt. 45 b. 


Tempus Annorum. But a Diſpoſition. of (k) (k) « Inft. 
Part of the Term is not the Diſpoſition of the 46. b. 


table, but goes to the Executors or Ad- 


miniſtrators. Neither can it go in- Succeſſi- 
on, in Caſe of a ſole Corporation, as to 4 
Biſhp, and his Succeſſors. [ See of Corporations, 
Book 1. ch. 8.) 

An Eſtate for ten Thouſand Years is not a 


) Freehold, or of ſo high a Nature as an 


P 3 Eſtate 


0) 1 Inft. 
6. b. 


an hint; of. the bock 


Eſtate Fo Life. It is but a Chartel, and oy 
not be entailed, See of Feg-tail, ante. 
If a Tenant for Term of Ycacs (m) lowsths 
Land, and his Term end before the Com bh 
ripe, the Landlord ſhall hape it; unlek ; ts BL. + 
covenanted hetwixt Ke th the Tenn . 
ſhall have his Wa t was hi * 
Folly to ſow che . e e G. When it 1; 

he knew that his Term ms 1 bein # 
the Corn, &c. was ripe. But where the Leal 
(n) 1 Inſt. for Years lepends 7 an (n 1 
56. a. upon the Death of Tenant for Life hi 
made it, or of a Husband ſeiſed ja Right 
bis Wife, Ce. there beth Tenapt for Yea ful 
have the Crop. 5 there be Leſſee tin tim 
@)'s Rep. Years upon { (o) ve itivn, that if he day te 
i Ioft. 55. b Waſte, his Eſtate ſhall ceaſe ; if he ſow p 
the Land, and after does Waſte, the Lelly 

ſhall have the Corn. 

Every Tenant far Years, as well as Tenant 
for Life, hath Incident to his Eſtate thre 
(e) r Iaſt. Kinds of (p) Eſfouers. [dee Common of El 
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ture by Waſte. ch 
The Sheriff ma 2 Term for Years for 
Debr, by Writ of a 1 upon a Judgmen 
in the Life-time of the Owner, or when iti 
in the Hands of Executors or Adminiſtrator 
[See of Leaſes, Book 2. ch 72 
Of an Eſtste VIII. An Eſtate (q) at Mil, 


ar Will. at Will) is where Lands and 


far a Tenancy 
40 Lit. 68. 


enements alt 
let by one Man to another, to Have andty 
Hold to him at the Will of the Leſſor. By 
Force of this Leaſe the Tenant is in Poſſefh- 
on, but he hath no certain or ſure Eſtate, tho 
a Chattel real; ſo that the Leſſor or Land. 
lord may put him out at what Time he plex 
(r) a $yd. 20. ſeth; ezeppt that by the Cuſtom of (r a * 


„„ Laws of England. 


\ Tenant at Will under the yearly Rent of 
arty Shilfings, ſhall have a Quarter's Warn- 
ng; and Paying above forty Shillings, ſhall 
ave half a Year's Warning. But it is regu- 
y true, chat every Eſtate at Will muſt be 


if the Tenant at Will (t) ſoweth the Land, ,,, 1; 
10 nd the Landlord before the Corn is ripe, or oy oe 
1 hen it is ripe, putteth him out, the Tenant 
oxwithſtanding ſhall have the Corn, and ſhall 
Wh have free Entry, Egreſs and Regrels, to cut 
15 and carry it away; and ſhall not be forced to 
ſha) bing his Action for this, becauſe he knew not 
eh what Time the Landlord would enter upon 
dad him. Bur tho'the Tenant muſt have his Corn, 
om! de (bl! loſe his Fallow and Dung carried 
0 forth. So it is if the Tenant at Will ſets or ſows 
"WF any other (u) Annual Profit. But if the Te- (u) 5 Rep. 
ant plants Trees, or ſows the Ground with A- 116. Fe | 
nee com, &c. there the Landlord may put him | — 7 b. 
or; becauſe they will yield no preſent an- . 
kt nual Profit. And ſo it is, tho' he improve the 


| Grals by Compoſting, Sowing Hay-ſced, &c. 
becauſe Graſs is the natural Profit of the 
ba Earth. And all this is proper to every parti- 
Wi cular Tenant that hath an uncertain Eſtate. 
But if the Tenant at Will ſows the Ground 
9 8 wich Corn, &. and after he himſelf deter- 

mines his Will, and refuſeth to of the 
Ground, the Landlord ſhall have the 
becauſe he loſeth his Rent. 

Alſo if Tenant at Will of a (w) Houſe is put 
out, he ſhall have free Entry, Egreſs and Re- 
greſs, and reaſonable Time to remove his 
Goods. So ſhall the Executors of one ſeiſed 
in Fee-ſimple, Fee-tail, or for Term of Life. 
And when a Tenant at Will leaves a Houſe, 

ks he 


he Will of (s) both Parties, (Landlord and () 1 laſt 
enant) tho one Party is only named. Yet 55. a. 


orn, 


(w) Lit. 69. 
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(x) Lit. 71. is not bound to leave it in (x) Repair, a q, 
nant for Years is. 
(% Lit. 72. The Landlord may reſerve an Yearly (y 
1 Toft, 57. b. Rent upon a Leaſe at Will, and diftrain, 
the Rent behind of Common Right; or h 
may have an Action of Debt at his om 
Election. 

If Tenant at Will commits voluntary Wait 
it amounteth to a Determination of his Wil 
or that he will hold the Eſtate no longs 
[See of Leaſes, Book 2. ch. 3. and of Aﬀim d 

Taſte, Book 4. ch. 4.] | 

Of an Eſtate IX. An Eſtate at (z) Sufferance is when ons 

ar Sufferance comes on an Eſtate, or enters by a lawful Leal, 

(z) r Inſt. and keepeth his Poſſeſſion after his Leaſe! 

51. b. expired, and ſo holdeth over by Wrong; 1 
Tenant for Term of Years holding over hj 
Term, &c. Tenant at Will is always hy 
Right; Tenant at Sufferance always by 
Wrong. [ See the 8 Ann. ch. 17. concerning R. 
Diſreſſes for Rent. ] fo 

Of an Eſtate X. Of an Eſtate by Copy of Court- Roll. 

by Copy of Por the right Underſtanding of an Eſt 

Court Roll. by Copy of Court-Roll, it will be neceſſary u 
ſhew, 1. The Nature of a Manor. 2. The 
Nature of the Eſtate held by Copy of Court-Ril, 
which doth depend upon the Manor. 3. The 
Method of Granting Copyhold Eſtates. 4. Of 
Fines, 5. Of Copyhold Cuftoms. 6. Hoy 
Copyhold Eſtates may be extinguiſhed. 

(a) Cole's 1. Of the Nature of a Manor. 

Compl. Co- A (a) Manor (4 Manendo, becauſe the Lord 

pyb. 5. 31. did uſually dwell in the Manor-Houſe ; or, i 
Manurium, from Manuring the Land; or, 
M:ſner, from Guiding and Governing, is an 
ancient ny or Lordſhip, (of old callda 
Barony) conſiſting of Demeſnes and Service, 
and of a Court-Baron as incident to it. : 

mu 
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be Time out of Mind ; for a Manor can- 

* made at this Day. A Manor may 
conſiſt of one or more (b) Villages and Ham- (o) 1 Inſt 
lets adjacent, or only of ſeveral Houſes in a 58. . 
Village, Cc. If it is a Capital Manor, it 
may contain other Manors under it, and then 
it is called an (b) Honour; on which other in- (o) > Roll 
frior Manors do depend by Performance of Abr. — 5 
Cuſtoms and Services to him that is Lord over 
them. This originally belonged to the King, 
tho aſterwards it was given in Fee to a Sub- 
iet, [See the 13 H. 8. ch. 5. 33 H. 8. ch. 37 
and 38. 37 H. 8. cb. 18.) There may be a (c) (e) 4 Rep. 
Cufrmary Manor granted by Copy of Court- 26, 27. 
Roll, and held of another Manor. And ſuch 11 Rep. 17, 
cuſtomary Lords may keep Courts, and rant? Ig 82 
Copies ; and the cuſtomary Manor it ſelf may, 
— by Surrender and Admittance. 

A Manor is either (d) Real or Nominal. A 1)6R 
Real and perfect Manor is ſuch as is before de- ( wp oe 
ſcribed. A Nominal Manor is a Manor by Re- carsCompl, 
putation only; as when a Lord of a Manor Copyh. 5.31. 
| ſhall transfer over to a Stranger the Services 
of all his Tenants, and reſerve unto himſelf 
the Demeſnes only; or when he puts away 
the Demeſnes, and reſerves the Services, In 
both theſe Cafes, the Lord hath not a Manor 


Fd 
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really, but nominally, and in Reputation on- 

low ly. Some call this a Manor in Groſs; as a 
Man may have a Court-Baron with the Per- 
quiſites thereunto belonging, and another may 

ord have the Scite and every Foot of Land in ſuch 

r, + a Manor. 

,d The Parts of a Real Manor are the Demeſnes 


and Services with a Court- Baron incident to it. 
A Court-Baron is the chief Supporter of a 
Real Manor, and one cannot be without the 
It other,. [See of a Court. Baron, Book 4. ch. 1] 
uit | 1. The 
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172 1 Inſt. 1. The (e) 2 Are the Lands that an 
27.4. man occupie oſſeſſe the I 

CC g. 1. or be Adee of f 22 Pani, 
12, 13, 14. Theſe in the Poſſeſſion of a Subject are calle 

Demeſnes in a different Senſe from the Denn 


Lands of the Crown; {See of Eſtates in Aucim 
Demefne, infra, | | 

The Waſte is Part of theſe Demeſue Land, 
The Lord reſerves to himſetf Part of thef 
Demeſnes ; Part is diftcibuted amongſt the Te. 
nants ; and what is left is the Lord's Watte. 


| [See Demeſne, Title, Of an Eſtate in Fre. mi, 


| upra. | 
tr) 1 Toft. * The (f) Services are thoſe Duties which 
65. the Tenants are bound to perform to the Lord, 


cles Compl. by Reaſon of their Eſtates which they hold d 
Cop. . 118. him; as Fealty, Wardſhip, Heriot, Relief, Ann. 
(80 Lit. 91. ciament, Forfeiture, Eſchegt. 1. (g) Fealty (x. 
aulte, Fides) is an Oath taken at the Admit. 

tance of every Tenant to be true to the Lon 

[ See poſt Of Tenures and Services, ch. 2.] 2 

(b) Lit. 103. VWardſhip was the Cuſtody or (h) Guardianſhip 
Custer of the Heir of the Tenant within Age. 1 
opyh. S. aa. this is aboliſhed by the 12 Car. 2. ch. 24. . 
() 1 laſt. Heriot, (Heregate from Herus Lord, and Gut 
185. b. beſt) is a Render made at the Death of the 
Coke's Compl. Tenant to his Lord of the beſt Beaſt, or other 
Copyh $:24 Thing, found in the Poſſeſſion of the Tenant 
deceaſed, or ſome other. This Service is mol 

eſteem'd. It is either a Herior-Service, o 
Heriot-Cufom. Heriot-Service is never die 

without ſpecial Reſervation in the Grant; and 

is ſeldom reſerved upon a leſs Eſtate than an 

(k) Coke's Inheritance. For Heriot (x) Service, tit 


Compl: Cop: Lord may Diſtrain or Seiſe. Diſtreſs may be a 


S. 31. any Beaſt on the Land. But Seiſure niay be 


of any Beaſt belonging to the Tenant, He. 
riot- Cuſtom is what is challenged by ſome p_ 
5 | ticular 


# (8 LE Lawns of England. 219 
cular Cuſtom; and is uſually paid upon an 
Eäate for Life or Years, as well as upon an 
Eſtate of Inheritagce. For Heriot - Cyftom, 
he Lord muſt Seiſe, not Diſtrain. 

The Lord may ſeiſe for Heriot the beft 
Beaſt, Cc. tho it is in ſome Place (I) out of q1) Kitchia 
the Manor ; for it is his own proper Goods by 270. 
the Death of che Tenant ; and therefore he 
may ſeiſe it where he finds it. Where many 
purchaſe Lands (m) jointly, an Heriot ſhall (m) 8 Rep. 
not be paid till after the Death of the Survi- 15. 
vor. If a Tenant deviſeth away all his Goods, 
and dieth, yet the Lord ſhall have his He- 
riot. It is payable by Copyholders as well as 
Frecholders. 4. (n) Relief (quia Hereditas ja- (9) 1 Inft. 
ens Releviatur in Manus Heredis) is a certain 76. a. 


15 dum of Money which every Freeholder pay- 

+ ech unto his Lord at full Age, at the Death of 

* his Anceſtor, when he taketh Poſſeſſion of the 

2 neritance. (o) It is either Relief Service, or (o) cles 

1 BY Relief Cſom. Relief Service is that which is Compl. Cop. 
By paid upon the Death of any Freeholder. Re-. 25: 
„lief Cem is that which is paid upon the Death 

RG. or Alienation of any Freeholder according to 

ts be Cuſtom of the Place. In many Places, it 

bi half a Year's Profit; in ſome double the 


Rent of that Year, It is paid by Freeholders 
only: For this the Lord may Diſtrain, or have 


7 an Action of Debt. 5. (p Amerciament (in (p) 3 Iuſt. 
aue Aercy of the Lord) is a ng Puniſhment 2 1 : 
in; ffor any Offence committed againſt the Lord; Co by 
or a certain Sum of Money impoſed upon the Pyb. $.26. 
+ Tenant by the Steward upon Preſentment of 

> of the Homage or ury for the Breach of any By- 


be w, for not doing Suit or Service, or for 
ge. other Miſdemeanors puniſhable in a Court- 
baron. It differeth from a Fine impoſed for 
un Offence in divers Reſpects. [See of _ 

ect 
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q) Coke's 


Compl. Cop. Fyrfeiture ( Forefait) is a Penalty for an 0 
Ky 57, 55 fence committed againſt a penal Law or Ca. 
7 Roll. Abr. ſtom by Loſs of Freehold or Copybold Lands, q 
506,507,508, of Goods. If a Freeholder alieneth his Land; i 


(r) 2 Cro. 


301. 


ſeveral Courts for him; when a Copyholder 


4n Inſtitute of the Book l 


Leet and Court-Baron, Book 4. ch. x.] 6, 0 


Mortmain, or ceaſes for two whole Year; 9 
perform his Services, or pay Suit, Rents, G. 
and hath not upon his Lands ſufficient Good 
or Chattels to be diſtrain'd, he forfeiteth h 
Freehold, and the Lord may make a Grant gf 
it. A Copy holder may forfeit his Lands by ſpe. 
cial Cuſtom, when upon the Deſcent of an 
Copyhold of Inheritance, the Heir of full Ag, 
faileth to come in to be admitted to his Copy. 
hold, after three Proclamations made at three 


refuſes to appear and perform Suit and Service, 
or refuſeth to be ſworn on the Homage or 
Jury; or being ſworn refuſes to preſent ac. 
cording to his Oath ; If upon Admittance he 
does not pay his accuſtom'd Fine; or denieth 
to pay his Rent upon Demand ; or committeth 
Waſte voluntary or permiſſive, when there is 
no Cuſtom for his ſo doing ; (for the Cuſtom 
of the Manor muſt dire& what is Waſte in 
Houſes, Trees, &c.) If he leaſeth his Copy- 
hold above the accuſtom'd Term without Li- 
cenſe by Deed; if he leaſeth his Copyhold 
for one Year, and ſo from Year to Year du- 
ring the Life of the Leſſor , reſerving one 
Day; for this is a Leaſe for two Years at 
leaſt, and the Reſerving a Day in every Year 
is Fraud. All theſe are Forfeitures ipſo Fal. 
(r) By general Cuſtom, a Copyholder may 
make a Leaſe for one Year without Li 
cenſe of the Lord. And if he can let a 
Leaſe for One Year by the Cuſtom, he may 
Covenant that the Leſſee ſhall enjoy * Ten 

| ears, 
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Years. For this Covenant is not a Leaſe. If 
2 Copyholder commits Treaſon or Felony, 
or is a Popiſh Recuſant, or does Alien by 
Deed, Cc. theſe are no Forfeitures till Pre- 
ſentment by the Homage. An Ideot, Luna- 
tick, an Infant under the Age of fourteen 
Years, or a Feme Covert, cannot forfeit. But 
ia Feme Covert do any Ad by the Conſent 
of her Husband which amounteth to a Fortei- 


ſ ture, this is a Forfeiture of her Eſtate, If the 

an Husband commits Waſte, this is a Forfeiture 

Ag of the Wife's Copyhold. Where the Lord en- 

opy. ers for a Forfeiture, he ſhall have the (s) Corn (5) 4 Rep. 
hree chen growing. However, in all theſe Caſes, 21. 


if the Lord doth any Thing whereby he doth 
acknowledge him his Tenant after Forfeiture, 
this (t) Acknowledgment amounteth to a (t) Cole's 


* Confirmation. Goods are forfeited to the Lord 41 4 
ee by Waifs, Strays, Wrecks, Deodands, Gc. In % e. 
iech which accrue to the Lord not merely from the 
teh Tenants, but moſt commonly from Strangers, 
ez They are not incident to every Manor, nor 


do they add any Perfection to it. They are 


om 

in WY gain'd by Seiſure only. [See of Waifs, Strays, 

py. &. concerning Franchiſes, Book 2. ch. 2.] 7. 

I. (a) Eſcheats are when the Lands fall to the (u) Cole's 
old Lord for Want of Heir General or Special to 9 1 =_ 


inherit them. But before the Lord enter the 
Homage ought to preſent it, &c. Beſides this 
ordinary Sort of Eſcheats, there is another; 
as where any Freoholder committeth Felony, 


% and is attainted. For then after the King 
y bach had his Year, Day and Waſte, the Lands 
„ all come to the Lord as Eſcheat. [See of 


Echear, Book 2. ch, 3 and 4.) 


Sometimes 
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(=)6Rep.1,2 Sometimes where Services are (w) tm, 
8 Rep. 105, | 
106, 

1 Inſt. 149. a. 


& b. 


2 Inſt. 19. and every Klienee ſfralf render the entire wo 


df Featty and Heriot Cuſtom. Sucti Perſaa 
Services as are to be done to the Perſon g 


cl. 9. 18 Ed. r. ci. 2. 


An Inflitute of the Book 1 


and cannot be divided, as Fealty, Herig 
& c. upon Alienaxiom of Parcel of the Lands h 
the Tenant, the Services ſhaft be mute 


vice; and yet by Purchaſe of Parcel by ch 
Lord, the wfiole is extinct, except in Cat 


the Lord, as Fealty, ſhalt malriply : And her 
if ce Ae Part, they ſhall remay 
for che Refidne. So if entire Services are fir 
the Advancement of Religion, Charity, |. 
ſtice, or for the Benefir of che Common: 
wealth. Bur Perſonal Services that are fo 
the private Benefit of the Lord, as to feaſt the 
Lord and his Family once in the Year, or th 
exerciſe a Perſonaf Office under him, 6: 
they ſhaft nor be muftiplied' by Alienation of 
Pare. A Purchaſe of Parcel of che Tenangy 
— Lord extinguiſnes all ſuch Perſoni 
ices. [See the Star. 1 Mariebr. 52 H. 
Meſt. 3. Juia Emproi 

Terrarum. 


There are many other Services beſides thok 
abovernention*d ; but then thoſe are due upot 
fpecial Reſervation and Agreement to do 0 
pay fomething for the Lord's Profit or Advat- 
tage. And there are many collaceral Powen 
appropriated to Lords of Manors, as To er 
Dove-tioufes ; To prove the Wills of their Te 
francs deceafed, in many Places; To include 
Common, leaving ſufficient for other Commo- 
ners, Oc. but it is enough to hint at them. 


a 


* lain 


() Que in Partes dividi nequeunt, ſilida a fagulit pres 
h 


flantur, 6 Rep. 1. 1 Inſt, 149. b. 
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Is every Manor there is the Lord, the 

wwerd, the Lord's Tenants, and the Bailiff: 

Of which, See in Court. Baron, Book 4. ch. 1. ] 

A Manor is (x) 1ſt, if all the Freeholds but (x) 1 Inſt. 
ane Eſcheat; or if the Lord purchaſe all the 58. a. 
Freehold ; or if there is but one, or no Sui- 2 Roll. Abr. 
os, in a Court- Baron. So a euſtomary Ma- 122 
nor is oſs when there are no Cuſtomary Te- 

nants or Copyholders. : 

2. An (y) Efare held by Copy of Court- Roll (y) Lit. 73. 
(which depends upon a Manor) is an Eſtate 

in Lands and Tenements, which by Cu- 

dom of the ſaid Manor, The Tenants within 

the ſaid Manor have, Time out of Mind, held 

to them and their Heirs in Fee- ſimple, Fee-cail, 

or for Term of Life or Years, at the Will ot 

the Lord, according to the Cuſtom of the Ma- 

nor. Copies of Courr-Rolls for Lives are moft 

in Uſe at chis Day. And if one holds for 

three Lives, they are of fourteen Years Pur- 

chaſe; eight for the firſt Life, four for the ſe- 

C cond, and two for the third; or ſeven for the 

firſt, five for the ſecond, and two for the third. 

Exchange of a Life is one Year's Purchaſe ; 

but for the Exchange of a Woman's Life for 

a Man's, where there is a Claim for his Wi- 

dow, two Year's Purchaſe; Reſpect being had 

to Sex, Age, and Health. 

Tenant by (z) Copy of Court-Roll, (not (z) Lit. 55. 
Tenant by Court-Roll) or a Copyholder, is 9 Rep. 76. 
the only Tenant in Law who holdeth by Co- 

py of any Record, Deed, &c. His Eſtate is 

enter d in the Roll, and the Steward delivers 

tim a Copy of it. Copyholders were former- 

y Tenants at Will of the Lord, their Lands be- 

mg Parcel of the Lord's Demeſnes. (a) But (a) Lit. 57. 
now theſe Copyholders ſtand upon a fure 1 Inſt. 60. b. 
I Toundation, if they perform thoſe Duties and 61. 2. 

a Services 
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i 224 An Inflitute of the Book] 
Þ Services which their Tenure doth requ 
; For if the Lord pretend to expel them, thy 
i may either ſue a Subpæna out of Chancery i 
i-4 be relieved, or have an Action of Treſpaſ;, 
HH gainſt the Lord. For altho they are Tema 
_ at Will of the Lord, yet are they Tenants y 
= (b) 4R Will (b) according to the Cuſtom of the May, 
21.2, * which the Lord cannot break without Rey 
9 Rep. 76. ſon. 
By Particular Cuſtom, the Wife may be Tz 
nant in Dower, the Husband Tenant by Cu 
cold of Inh (>) 
c) Lit. 81. olds of Inheritance are not (c) Fr 
Tore lA are created by the ſame Words x 
0d) 4Rep.22, an Inheritance at Common Law; and d 
Coke's Compl. Deſcents of Copy holds of Inheritance are gu. 
Copyh. $.50. ded and directed by the Rules of the Con 
mon Law; but they have not other collaten 
Qualities which other Inheritances have; fn 
Copyhold Inheritances ſhall not be Au to 
bind the Heir, &c. 
(e) 4Rep. The (e) Pillars of a Copyhold Eſtate ar, 
24. b. That it hath been demiſed or demiſable Time 
2 Inſt. 58. b. out of Mind by Copy of Court-Roll ; Tha 
the Tenements be Parcel of the Manor, at 
within the Manor. So that Parcel of the Mz 
nor and Preſcription are two Incidents to eve 
ry Copyhold. | 
3. As to the Method of Granting Copy hol 
Eſtates. | 
(F) 4 Rep. (f) Lands and Tenements may be Grants 
30, 31. by Copy, and whatever concerneth Lands ct 
— — 8. — Tenements, as Under-woods, Tithes, Oc. But 
Copyb * Things that lie not in Tenure are not grafts 
ble by Copy; as Rents, Common in Grols, at 
Advowſon in Groſs, Stewardſhips, Cc. fat 
theſe cannot be held by any Manner of der 


vice. A Common os Adyowſon * 
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aſs by Copy, and ſo a Fair appendant 
5 „ Manor, by *Reaſon of the principal 
Thing to which chey are appendant. 
Now in paſſing over a Copyhold, there is 


de Grantor, the Grantee, and the Grant it ſelf 
to be conſidered. | 
ts vo The Grantor is ſometimes the Lord himſelf, 
au WW fmetimes a Copybolder. The Lord when he is 
Rer. dſolute Owner, as when the Lands come to 


him by Purchaſe, Forfeiture, Eſcheat, &. 

His Grant is call'd a Voluntary Grant; and the 

Grant by the Lord himſelf may be at any Place 

g) out of the Manor. The Copybolder grants (g) 4 Rep 
by Surrender, as ſhall be ſhewed by and by. So 26. 

that the Lord is only an Inſtrument of the 


10 onveyance upon a Surrender, not a Con- 
oo reyer, as in a voluntary Grant. 
1 


The Grantees are thoſe that are capable of a 
Grant by Copy, and to whom the Grant is 
made. (h) All ſuch may be Grantees of a (b) Cotes 
Copyhold Eftate as are capable of a Grant . Cor. 
by Common Law. The Lord himſelf may ** 
Wake a Copy hold to his own Uſe by a Surren- 
der generally into the Hands of the Lord, or 
to the Uſe of the Lord. A Feme- Covert 
may receive a Copyhold Eſtate from her Huſ- 
band, becauſe ſhe cometh in by the Admit- 
tance of the Lord. And all theſe Grantees 
may be admitted by Attorney, if the Lord 
conſents. If the Grantee is not yet born, it is 
good, if he is capable when born at the Time 
of his Admittance. But ſuch a Grant by the 


=_ 1 Law is void. [See of Age, Book 1. 
> TI, 

oy The Grant of Copyhold Eſtates regularly 
* paſſech by Surrender and Admittance. And 
© Gor if the Surrender is out of Court, there muſt 


nam a Prefenrment. Therefore Three Things 
n Q — 
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are to be conſidered, the Surrender, the p, 
ſentment, and the Admittance. 

1. A Surrender (Surſum-Redditio) is the Viel 
ing up of the Land by the Tenant to d 
Lord according to the Cuſtom of the Many 
to the Uſe of him that is to have the Ef 
It is different from a Surrender at Comma 
Law. [See of Surrender, chap. 3. poſt.] be. 
render is a Word ſo neceſſary, that no Wark 
can ſupply its Place. Neither can a Coy. 

holder transfer his Intereſt to a Stranger, g 
therwiſe than by Surrender of the Copy 
(i), Cotes Court-Roll. So that if one would (i) Exchay 
1 Cop. a Copyhold with another, both muſt ſurm 
3039 der to each other's Uſe, and the Lord adni 
accordingly. If one would Deviſe a Copy 

hold, he cannot do it by his laſt Will; buht 

muſt ſurrender to the Uſe of his laſt Will af 
Teſtament, and in his Will declare his Inte 

If I am ouſted by a Copyholder, a Reles[: t 

| him is void, if he is not admitted; othervik 
(k) 4Rep 21. it is good, if admitted. (k) A Copyholt 
may ſurrender to the Uſe of another reſervin 

Rent, with a Condition of Re-entry for Nuff 

payment, and upon Non-payment enter, 

It is the general Cuſtom of the Kingden 

(1) 1 Inſt. That every Copyholder may ſurrender (1) 
59. a. & b. Court; and he need not alledge any partic 
9 3 lar Cuſtom for it. And ſo without Cuſtit 
eqns may ſurrender out of Court to the Lot 


226 


ory " himſelf. But if he ſurrender out of Court i oi 
to the Hands of the Lord by Cuſtomary en 
nants, &c. this muſt be by Cuſtom, and mig ar 

be particularly pleaded. He may ſurren co! 

(m) 4 Rep, alſo to the Steward of the (m) Manor 1n os 

30. Place without Cuſtom, not to the Steward 

1 Leon. 227. the Court without Cuſtom, A Tenant out! ( 
Court cannot take a Surrender of a Fen «ny 


Core 


Chit. Laws of England. 227 
Covert, .unleſs by ſpecial Cuſtom ; becauſe 
ſhe is to be ſecretly examin'd by the Steward, 
Whether ſhe doth it willingly, or without 
Force of her Husband ? F 

All Surrenders may be made by (n) Attor- (n) 9 Rep. 
7, or to another by Attorney; yet the Lord 7%, 77: 


may refuſe to Admit by Attorney him to whoſe —— 
, . 


Uſe a Surrender is made; becauſe he ought 
to do Fealty. The Lord may appoint a Spe- 
cial Steward to go to a Priſon, or to a ſick 
Perſon, and take a Surrender. 

In ſome Manors, a Copyholder ſurrendets 
his Copyhold by holding a little (o) Rod fo) Lit. 58. 
in his Hand; which he delivereth to the Stew- Coles Compl. 
ard to deliver it to the Party to whoſe Uſe Copyh. 5. 39. 
the Surrender is made in the Name of Seiſin; 
and theſe are call'd Tenants by the Verge (4 
Virgd) taking their Name from that Ceremo- 
ny of the Rod. In ſome Manors a Straw is 
uſed, in ſome a Glove, Cc. which Cuſtoms 
muſt be obſerved. | 

Tho' there is a Surrender, yet the Grantor 
(p) continues Tenant till the Admittance of (p) ceke's 
Wanother. But he that has ſurrender'd cannot Compl. Cop. 
paſs away the Land to any other, or make it 5. 39: 
ſubject to any other Incumbrance than it was 
ſubject to at the Time of the Surrender. And 
It he ſurrender afterwards to the Uſe of ano- 
ther, the Surrender is void; and a ſubſequent 
Admittance cannot make that good which was 
void from the Beginning. And tho' the Sur- 
render be made out of Court, the Grantor 
cannot diſpoſe of the Lands otherwiſe, or 
countermand his Surrender made upon valu- 
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(p) Quad ab Initio non valuit, Traftu Temperis non poteſt 
amaleſcere. 10 Rep. 62, 
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8 dieth before Preſentment, yet upon Preſets 


able Conſideration. Perhaps a Copyhy, 
may revoke a Surrender made out of 
if the Conſideration is only natural Loye wy 
Affection. | 
A Surrender to be in Force at a Day g 
come is void, as well as Livery and Seiſn vi" 
take Effect in futuro. 
If a Copy holder will ſurrender to the U 
of the Lord, no Admittance is neceſſary; f 
if the Lord makes a voluntary Grant af :. 
Copyhold, no Surrender is requiſite. 
2. The Preſentment is an Information i 
Court to acquaint the Lord, or his Stewat 
with the Surrender out of Court. This u 
render is not effectual till preſented in Com 
(q) cos (q) By the general Cuſtom of Manors, th 
Compl. Cop. Preſentment is to be made at the next Cour 
49, 41- immediately after the Surrender, or elſe th 
Surrender is void. But by ſpecial Cuſtom, 
may be at the ſecond or third Court. And 
this Surrender is to be made in Court by the 
ſame Perſons that took the Surrender outd 
Court in all Points material, according to te 
Tenor of the Surrender. And therefore if th 
er) Idem, $, Surrender is (r) Conditional, and the Preſent 


49, 4. ment Abſolute, all is void. If the (s) Stew. 1 
4 ee ard omitteth the Condition in his Entry a 
1 In 59 b at 


( ces the Roll, upon Proof in Court, the Roll my 

Compl. Cop, be amended. (t) If one ſurrender out 

$ 40. Court, and dies before Preſentment, if Pt 

4 Rep. 25. ſentment is made after his Death, it is goo 

(e) 4 Rep.39. Sg if he, to whoſe Uſe the Surrender is mat 
1 Inſt. 52. b 

Coke's Compl. ment made after his Death, his Heir ſhall b 

Copyh. $. 40. admitted. The ſame Law is, If thoſe int 

whoſe Hands the Surrender was made, die! 

fore Preſentment, upon Proof in Court, Thi 

ſuch a Surrender was made, the Lord ſhall 

compel 


1, Laws of England. 229 
xwpell'd to admit accordingly. And if they 
o whoſe Hands the Surrender was made 
fuſe to preſent, upon a Petition exhibited 
"che Lord's Court, the Party grieved ſhall 
ure Remedy. And if the Lord will not do 
im Right, he may ſue the Lord and them 
at took the Surrender in Chancery for Relief. 
3. An Admittence is the giving of Poſſeſſion 
02 Copyhold Eftate, and is like Induction to 
Benefice. A Court of Equity will force a 
od to admit a Copyholder. Admittances 


holdy 


75 er hreefold. Upon Voluntary Grants; Upon 
1 a brrenders; Upon Deſcents. 1. An Admittance 
* yon a (u) Voluntary Grant is made by the (u) Coke's 


ord, where the Lord is Proprietor and Ow- Compl. Cop. 
er, and yet an Inſtrument; for here tho' it“ “ 

5 in his Power to keep the Land in his own 

ands, yet if he does diſpoſe of it, he-is bound 

o grant the uſual Eſtate, and reſerve the u- 

ual Rent, and payable as before; the Copy- 

older that comes in by the voluntary Grant 

ot being fubje& to the (C) Incumbrances of (w)8Rep.63. 
Wie Lord before the Grant. 2. An Admittance 

pon Surrender is where the Lord is not Pro- 

rietor, but only a neceſſary (x) Inſtrument () 4 Rep. 
pf Conveyance ; the Party claiming his E-22, 23. 

ate under him that made the Surrender. Int. 59. b. 
dmictance of Tenant for Life is an Admit- Cas, Comp. 
ance to him in'Remainder. But till the Ad- Nell Abr. 
iſlion, the Tenant hath no Eſtate ; and there- 302. 505. 


Len ore cannot ſurrender it again to a Stranger 
eſen n eſore Admittance. Let any Act implying 
ale Conſent of the Lord to the Surrender at- 
imer Notice of it, as accepting the Rent out of 
ie e Court, is an Admittance in Law before any 


reſentment. For the Lord is now ſatisfied (y) 4 Rep. 

his Cuties. 3. An Admittance by (y) Diſcent 22, 23. 27. 

b where an Heir is Tenant by Copy imme- Ceke's Comp. 
e diately Genn 


230 An Inſtitute of the Book] 
diately upon the Death of his Anceſtor, eſp. 
cially as to Strangers. The Lord is ben; 
mere Inſtrument; for the Heir may enter mM 
on the Land, take the Profits, bring Adio 
of Treſpaſs, &c. and ſurrender to-whoſe UU out 
he pleaſeth before Admittance ; tho' he © 
not be ſworn of the Homage or Jury beſo ed 
Admittance, or maintain a Plaint in the Me 
ture of an Aſſiſe in the Lord's Court, befor 
he is compleat Tenant. If che Heir dies, uon 
Heir may enter, take the Profits, &c. An A 
mittance is not neceſſary to ſtrengthen th 
Heir's Title, but to give the Lord his Fing 
But yet if the Heir is of full Age, and willng 
come in to be admitted and take up his Copy. I 
hold in Court, if the Death of the Anceſtot 
is preſented, and Proclamations made for hin 
to that Purpoſe, he may forfeit his Eſtate » WWG.J ; 
beforemention'd, or incur a Penalty, as the ine 
Cuſtom of the Court directs. [See Of Fe ers 
ture, and of an Eſtate held by Copy of Court-Ril 
„ fora}: 1+ 
(z) Hob. 181. (z) She who hath a Widow's Eſtate, by the Wire: 
Wu. A5 Cuſtom. of the Manor, upon the Death of het Mea 
e Abr. Husband Copyholder for Life, may make f 
88 Leaſe for Years, as any Copyholder may; for Wilf:te 
buy the Death of her Husband, the Law caſt 
the Eſtate upon the Wife before Admittant. 
Her Eſtate is only a Branch of the Eſtate d Non 
her Husband, and no Fine is due from her to 
the Lord. | 
The Lord himſelf may make Admittance 
(2) 4 Rep. (a) out of the Manor; but ſo cannot the Steu- 
26, 27. ard of the Court, without Cuſtom. | 
— Abr. A Copyholder cannot be admitted by At {Wit 
or: corney without Leave of the Lord, becauſe he 


muſt do Fealty in Perſon, as beforeſaid. la 
4. 0 


F 
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el Of Fines upon Copyholds. 

*. 1 Ine is a Sum of Money paid to the Lord 

er m the Manor for an Admittance into any 

cia .nds or Tenements holden of him. [ See of 

e Up ourt-Leet and Court-Baron, Book 4. ch. 1.J 

e can. che (b) general Cuſtom of Manors, Copy- (b) 4 Rep. 

befor Molders are to pay Fines after Admittance ; a7; 30 N 

e M Admittance is the Cauſe of the Fine; tho? 8 * 

defy ſpecial Cuſtom,. they are to pay Fines om 
e von ipe , : 1 

„ pon Licenſes granted to them to demiſe b / 


ndenture. Fines may be due by (c) Change (c) , laſt. 
the Lord, or by Change of the Tenant. Of 59. b. 60. a. 
e Lord by Death only, and according to Cu- 


Inn om, If it were by Change of the Lord upon 
oh. nation, the Copy holder might be oppreſ- 
cltor ed by a Multitude of Fines by the Lord's own 
hin Na. Of the Tenant, either by the Act of 


al as Death, or the Act of the Party. Theſe 
ines are due upon voluntary Grants, Surren- 
ers, and Deſcents. | 
Fines taken of Copyholders are either Certain 
y Cuſtom, or Uncertain, But tho' the Fine is 
W/ncertain, yet it muſt be Reaſonable, (perhaps a 
Year's Value, or a Year and an half, in Caſe 
ff Deſcent ;) and that Reaſonableneſs ſhall be 
letermined by the Judges. And tho' it is ad- 
udged afterwards to be a reaſonable Fine, it 
no Forfeiture ; becauſe it was Matter of 
ontroverſy, Whether it was reaſonable or not? 

{ the Fine is unreaſonable, the Copyholder is 
ot bound to pay it. In Caſe of Surrender, the 
ord may take what Fine he pleaſes. 

If a Copyholder in Fee ſurrenders to the Uſe 
one for Life, the Remainder to another for 
ite, the Remainder to another in Fee, there 
Is but (d) one Fine due; for the particular E- (d) 1 Roll. 
ſtate and the Remainders are hut one Eſtate: Abr. 505. 
Tet there may be a Cuſtom to the contrary. 
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232 An Inſtitute of the Bock l 
| 5 The Lord may have an Action of Debt fo 
ce) 12 Rep. a. his Fine. But if the Fine was (e) uncertay 
| the Copyholder muſt have Notice, and a 12 


ſonable Time to pay it, if the Lord limit nd 


Time. - But' a Fine certain ought to be pa 1 
pteſently. | 4 ler 
J. Of Copyhold Cyftoms. 


(F) cokgs A Copyhold (f) Cuſtom is a Law not wii 
Compl. Cop ten, eſtabliſhed by Uſe, and practis d Tins 
$ ”— out of Mind within a Manor. (g) Cuftomi 
(8/4ReP-21- the Life and Soul of Copyhold Eſtates; fori 
: Copy holders break their Cuſtom, they ar 

-- -»,. Jubje&co the Lord's Will. This Cuſtom mi 
(b) 1 Inſt. be (h) Time out of Mind, for a Copyholi 


58. b. cannot begin at this Day. Where there is ee 
2 Cuſtom to guide Copyhold Eſtates, they N 


_ be directed by the Rules of the Comma Wiec: 
W. 
It is impoſſible to ſet down all the Cuſtom 
(79 Coke's of Manors. (i) But they muſt be, 1. Reaſms 
Compl. Cop. hle; and therefore a Cuſtom that no Tenant 
S. 33- of the Manor ſhall put in his Cattle into hi 
Common after the Corn ſevered, till the Lo 

hath put in his Cattle, is a void Cuſtom. For 

perhaps the Lord may never put in his Cattle; 

and then the Tenants ſhall loſe their Profits d 
it. 2. According to Common Rigbt; And 
therefore if the Lord will preſcribe to hate 
of every Copyholder a Sum of Money for 
keeping Courts, this is void; for he ought to 
do it gratz for the Sake of Juſtice. But to 
have a Fee for an extraordinary Court for the 
Benefit of ſome particular Tenant, (call : 
Purchaſe Court) is according to Juſtice and 
common Right. 3- Upon good Conſideration; 
and therefore if the Lord preſcribe to have: 
Penny of every one which paſſeth over 3 
Bridge within his Manor, that is and 
| Sz im 
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. Laws of England 233 
um, this is a Preſcription upon good Conſi- 
cation. But a Preſcription is void to have 
Penny for paſſing thro the King's Highway 
that Manor. 4. They ought to be Compul- 
not left to the Liberty of the Tenant to 
lere or not obſerve them. 5. Cuſtoms 


ught to be Certain; for an uncertain Thing 


1 
4 fo 
tay, 
| T4. 
it f0 
Paid 


writ. T anot be continued Time out of Mind. 6. 
Lime Whey ought to be Beneficial to the Lord or Te- 
mant. [See the Rules concerning Cuſtoms in 
or if de Introdu#ion.] -— 


6. A Copyhold Eſtate is (Ck) Extinguiſhed (x) ci 
henever it becomes not demiſable by Copy. Compl. Cop. 
By Act of the Lord; as if a Copy hold eſ- S. 62. 
heateth, and the Lord granteth any Eſtate 


"at 
muſt 
hold 


15 10 


they way by Deed. This is an Extinguiſhment, 
mon WSccauſe once not demiſable. But if he keep- 

th the Copyhold in his own Hands, this does 
tons ot deſtroy the Copyhold. 2. By Act of 
/m- L; as if the Copyhold eſcheagd be extend- 
nant Wd upon a Statute or Recognizance acknow- 
bs edged by the ord; or it the Wife of the 
- Word hath this Land affigned to her for her 

Or 


Dower by the Law. 3. By the A& of the 

opybolder ; as if he accepteth a Leaſe for 

Years at the Common | aw from the Lord of 

he Copyhold. Thus a Copy hold Eſtate may 

e Extinguiſhed, 

The Statutes which do relate, or do not re- 

ate, to Copyhold Eſtates, are taken Notice 

ff under proper Heads; as under Title 

lalth, Eſtates-Tail, Fointures, Fointenancy, Fines, 

wenants to ſtand ſeiſed to Uſes, Leaſes, Recogni- 

mees, Bankrupts, Forgery, Cottages, Limitation 

dt Actions, Fury, Execution, & c. But in gene- 

a, it is to be obſerved, (1) That when a Sta- gy 3 Rep. 8. 
e or Act of Parliament altereth the Service, c Comp. 
Lenure, or Intereſt of the Land, or other Copyh. 8.53. 
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An Inflitate of the Book l 
Thing, in Prejudice of the Lord, or of de 
Cuſtom of the Manor, or in Prejudice of ie 


al Tenant, the General Words of the Statue 
4 extend not to a Copyhold Eſtate. But whey . 


Fo the Statute is generally made for the Good of Mel 

1 the Commonwealth, and no Prejudice my 

— | accrue by Reaſon of the Alienation of any Ne 

1 Intereſt, Service, Tenure or Cuſtom of c Wha 

$3 Manor, there uſually Copyhold Eſtates a WD: 

14 within the general Purview of ſuch Statutes, dec 

if Of Eftatesin XI. (m) Eſtates in Ancient Demeſne are cer. pr 

0 18 De. tain Lands which were ancient Demeſnes d an 
c) F. N. B. the Crown, and in Poſſeſſion of Edward the Wi 

4! 74/19, Oe. Confeſſor, or William the Conqueror, and ſo ay. ſit 

22, 23. pear in the Dooms-day Book in the Exchequy, 

Pref. to the Lands in Poſſeſſion of a Subject are call} Meg 

3 — Demeſues in a different Senſe from the Demeſne be 

3 Keb : * Lands of the Crown. Demeſnes or Domain; in Nate 

2 Inſt. 542, the Hands of a Subject are derived 4 Dom, be. a 

543- cauſe they arè Lands in his Poſſeſſion for n 

4 Inſt. 269, Maintenance of his Houſhold. But the Demeea Meth 

Sa or Domains of the Crown ſignify Lands hell - 

©. 


originally of the King, who is Abſolute Lord, 
having proper Dominion; and not by any feu A. 
dal Tenure of a ſuperior Lord, as of Fee. 
Eſtates or Lands held in Socage of theſe Mx nhe 
nors by ſuch Service as is required, according 
to the Cuſtom of the Manor, are alſo calld g 
Ancient Demeſne. 

During the Time that Lands in Ancient 
Demeſne are in the Hands of the King, they em 
are Frank-fee, or free from Service. But it 
the King grant them over to hold of the Ma. 

nor again, it is Tenure in Ancient Demeſne. 
The Tenants hold by the Verge, and have no 
3 other Evidences of their Eſtates but Copy © 
* n yet they are ſaid to have Free- 
old. 


The 
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(p) Lie. 331. ment is upon Condition, it is not (p) neceſſi 
ry to put ſuch a Clauſe, (viz.) That upon Ny. 
payment of the Rent, &C. it ſhall be lawful fir ty 
Feoffor and his Heirs to enter, tho it is commgy, 
ly done; becauſe the Feoffment was upon thy 
Condition. A Conveyance in Fee upon Con. 

(q) Lit. 360. dition not to (q) Alien, is void. For it is 20 

x Inſt. 222. ſurd, That he that hath no Poſlibility to hays 

b. 223.2 the Land again, ſhould reſtrain one that hah 
the Fee-ſimple of Power to diſpoſe of it. 
it is if a Man is poſſeſſed of a Leaſe for Year, 
a Horſe, &c. and give and ſell his whole Pro. 
perty therein upon ſuch Condition ; becauſe i 
is againſt Trade and Traffick. But one may 

give an Eſtate in Fee, upon Condition that he 

all not alien another Eſtate, or that he hal 

(r) Lit. 361. not alien the Eſtate co a r) particular Peron, 

1 Iaſt. 223 2. c. for he is not reſtrain'd of all his Power tg 

& b. alien. And in this Caſe, if the Feottee en. 
feoff another, to the Intent that he ſhould en 
feoff or alien to that particular Perſon, he hath 
broken the Condition. And obſerve, Tha 


whatſoever is prohibited by Act of Parliz W 


(s) 1 Iaſt. ment may be prohibited by Condition ; (3) 

223-4, 324-2. and yet what is allow'd by Act of Parliament, 

6Rep.41,42, may be reſtrained by Condition; and laſtly, 

43- Where the Reverſion is in the Donor, he may 

reſtrain an Alienation by Condition. ¶ See d 
Conditions, Fines and Recoveries, Chap. 3. 


— 


— — — 


2 


(p) Expreſſo eorum que tacite inſunt, uihil peratur. 
Inſt. 191. 2 205. a. 8 Rep. 145. 

(q) Regulariter nou valet pactum de re mea non Aienanii 
1 Inſt, 223. a. | 

Rerum ſuarum quilibet eſt Moderator ©? Arbiter, Ibid. 

(t) Quando aliquid prohibetur fieri ex directo, projet 
per obliquum. I Inſt. 223. b. | 


{s) Quitiber poteſt renunciare Juri pro ſe Infrodudy, - 


ht Laws of England. 237 
A (t) Mortgage (from Mort, dead, and Gage(t) Lit. 332- 
pledge) is a Pawn of Land, Cc. for Mo- Laſt. 205, a. 
ney borrowed, upon Condition to be the Cre- 
Jicor's for ever, if the Money is not repaid 
on the Day _ He that mortgages or 
pawns is call'd the Morrgagor, and he to whom 
the Mortgage or Pawn is made is call'd the 
Mirtgagee. It is uſually made by a Leaſe for 
2 long Term of Years, by Leaſe and Releaſe, 
by Alignment, Cc. and the Creditor holding 
the Land upon this Agreement, is in the mean 
Time call d Tenant in Mortgage; and holdeth 
the Eſtate upon that Condition in Deed. 
Generally till Failure be made of Payment, 
the Mortgagor holds the Land ; but if Failure 
z made, and the Mortgagee do enter into the 
Lands, yet the Mortgagor hath an Equity of 
Redemption in the Court of Chancery ; and may 
call the Mortgagee to an Account for the Pro- 
fits. But a Feoffment in Fee, or a Gift in 
Tail, or a Leaſe for Life or Years, may be 
made upon Condition in Deed, That if the 
W(u) Feoffor, or the Grantor or Leſſor, or (u) Lit."332, 
their Heirs or Executors pay to the Feoffee, 333. 
Grantee, or Leſſee, ſuch a Sum of Money at 
a certain Day, then the Feoffor, Grantor, or 
Leſſor, their Heirs, or Executors, may re-en- 
ter. And this is a common Condition in a 
Mortgage, or of an Eſtate upon Condition 
in Deed. In the former Caſe, the Mortga- 
gor kept the Poſſeſſion till Failure; but here 
the Mortgagee has the Poſſeſſion preſently, 
and 'till Payment. 
It is allow'd in Courts of Equity, That 
where Lands are mortgaged thrice, the (w)(w) 2. Ventr. 
third Mortgagee may buy in the firſt Incum- 338. 
brance to protect his own Mortgage: And he 
(hall hold the Land againſt the ſecond Mort- 


I gagee, 
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(x) 2 Ventr. 


339» 


(y) 2 Ventr. 
349. 
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An Inflitute of the Book C 
gagee, unleſs he is ſatisfied the Money e 
paid the firſt. Mortgagee, and alſo his A 
which he lent upon the laſt Mortgage, By for 
when (x) Part only of the Lands are mo; fee 
gaged to the firſt, and the whole to the UA 

cond, and after to the third, if the f of! 
Mortgagee buyeth in the firſt Title, it MH de 
protect only that Pare which is firſt in Mu 
gage: Soa Purchaſor or Mortgagee coming C! 
in upon a valuable Conſideration without Min 
tice, and then Purchaſing in a precedent |, Mito | 
cumbrance, 'ſhall protect his Eſtate again De 
any Perſon that hath a Mortgage ſubſequrYE« 
to the firſt, tho? before the laſt Mortgage 
and tho' he purchaſed in the Incumbrance Lie 
ter Notice of a ſecond Mortgage. by 
Mortgages are not redeemable in Ch0̊ er 
after (y) twenty Years, no Demand ben vpe 
made, or Intereſt paid. [See the 21 Ju 
r | gor 
Upon a (z) Mortgage in Fee, if the Fed M. 


— — 


(2) Lit. 339. 
5 Rep 96, 97. 


(a) 1 Inſt. 


209. b. 210.4. 


maketh his Executors, and dieth before th | 
Day of Payment, the Redemption Mon Co 
ſhall be paid to the Executor, tho? he is nf 

named, and not to the Heir. But the Work 


of the Condition may be ſuch as the Payment hy 
ſhall be made to the Heir, as when particulWMe.y 
ly named. And if the Words of the Condor 
tion be to pay the Money to the Feoffee, i 
Heirs (a) or Executors, then the Feoffor hat * 
Election to pay it to either of them. Ie: 
Feoffee is to pay to the Feoffor, his Hein gi. 
and Aſſigus, and before the Day of Payne 
the Feoffor makes his Executors and diet a 
the Feoffee may pay the ſame either to d ah 
1 + _ [7 
2 5 Us „ Wit 


(2) Expreſſum facit ceſſare Tacitum. Ilaſt. 210. by | 
| al 


an, . Laws of England. = 


Heir or to the Executors; for they are his 
Allens in Law to this Intent, where the Feof- 
for has but a bare Condition. But if the 
Feoffor is to pay to the Feoffee, his Heirs or 
Aſigns, and the Feoffee dieth before the Day 
of Payment, he muſt pay it to the Heir, for 
the Executors in this Caſe are no Aſſignees in 
Law. Here Aſſigns were only intended by the 
Condition to be Aſſignees of the Eſtate: But 
in Chancery it is a conſtant Rule, That Money 
to be paid on Mortgages in Fee, upon the 
Death of the Mortgagee, ſhall go to the (b) (b) 2 Venter. 
Executors. 348. 351. 
The Court of - Chancery cannot ſhorten the 
Time of Payment of the Money, that is given 
by expreſs Covenant and Agreement of the 
Parties; but may (c) lengthen it; and then (e) 2 Ventr. 
upon Non- payment, the Practice is to Fore- 365. 
cloſe the Equity of Redemption of the Mortga- . 
gor, and to make the Eſtate Abſolute in the 
Mortgagee. 
[See the 27 Eliz. cb. 4. Againſt fraudulent 
Conveyances. ] 


By the 4 & 5 W. & M. ch. 16. If any Perſon 
ſhall borrow any Money, &c. and for the 
Payment thereof ſhall ſuffer a Judgment, Stature, 
or Recognizance, and ſhall afrerwards borrow any 
&her Sum of another, or for other valuable Conſi- 
eration, and for Securing the Repayment or Diſcharge 
thereof, ſhall mortgage Lands to the ſecond Lender, or 
to any other Perſon in Truſt for him, and ſhall not 
give Notice to the Mortgagee of ſuch Judgment, &c. 
in Writing before the Execution of the ſaid Mortgage; 
ſuch Mortgagor ſhall have no Benefit in Equity of Re- 
demption of the Lands mortgaged ; unleſs ſuch Mort- 
gigor or his Heirs (upon Notice given by the Mortga- 
gee in Writing under Hand and Seal, atteſted by two 
Witneſſes, of ſuch former Judgment, Cc.) ſhall _— 
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245 An Inflitate of the Bok 
ſix Months pay off and diſcharge the ſame; ang c 

the ſame to be vacated or diſcharged by Recorg, 
And if any Perſon, who ſhall once mortgage Land 
valuable Conſiderarion, ſhall again mortgage the (, 
Lands, or any Part thereof, to any other Perſon, ( 
former Mortgage being in Force) and ſhall not dif, 
in Writing to the ſecond Mortgagee the firſt Mort; 
ſuch Morrgagor ſhall have no Relief or Equity op, 
demption againſt the ſecond Mortgagee. But ſuch 
cond or other Mortgagees may redeem any former M- 


age. | 
: This Act ſhall not extend to bar any Widow of 
Mortgagor of her Dower, who did not legally join ni 
ſuch Husband in ſuch Mortgage, or otherwiſe lawfi 
' exclude her (elf. 
See the 2 Ann. ch. 4. 5 Am. oh. 18. 6 Ann. cb. 35. h. 
Regiſtring Deeds, Conveyances, and Wills, and Tny 
- of Bargains and Sales within the County of! 
Co 


The Regiſtring of Incumbrancesis a gre 
Security of Titles to Purchaſers and Mortg 


| gees. ; 
(d) Lit. 378, 2. A Condition in (d) Law is that vip 
379. the Law intendeth or implieth without exprl sf 


_ . 201.4. Words in the Deed: As in a Grant of an 0 
*9%*-2334fice for Life, the Eſtate is upon Condition in 
' plied in Law, that the Grantee ſhall do hi 
Duty, or otherwiſe that the Grantor or hi 
Heirs may ouſt him, and grant the Office t 
(e) 1 Inſt. another. So in a (e) Leaſe for Life, it is i 
215.2, plied, That if the Leſſee make a greater 
ſtate, the Leſſor may enter. 
Of an Eſtate XIII. A Statute Merchant is a Bond, or O 
* Statute= Jjpation of Record, acknowledged before 
Clerk of the Statutes-Merchant and Loi 
Elegir. Mayor of the City of London; or Two Mt 
Chants of the ſaid City aſſigned for that Pu 
poſe ; or before the Mayor of other Cities, 8 


— 


e 


(d) Quad neceſſaris inte ligitur, non dteſt. * 
7 


h 1. Laws of England. 
ul, Brifol, &c. or the Bailiff of any Bur- 


purpoſe appointed, that have Power to 
ef Execution of the ſaid Bond, ſealed with 


ondition That, If the Obligor pay not the 


yon Body, Lands, and Goods, and That the 
)bligee may hold the Lands to Him, His 
zirs and Aſſigns, till the Debt is levied and 
aid. Now during this Time of being in 
offeffion of the Lands, the Obligee hath an 
ſtate by Statute-Merchant, or is Tenant by 
tatute-Merchant ; the Bond or Recognizance 
ing called a Statute, becauſe it is made ac- 
ording to Form by Statute. [ See the 1x 
1 1, Statute De Acton Barnel, and the 13 
. De Mercatoribus. ] In which laſt Statute 
he whole Proceedings are directed, and the 


et forth, and the Nature of its Execution 


Statutes, ch. 3.1 "4 

A Statute-Staple is a Bond of Record ac- 
nowledged before the Mayor of the Staple, 
n the Preſence of one or more Conſtables of 
he ſame Staple, by Virtue of which Statute- 
ſtaple the Credicor may forthwith have Exe- 
ution of the Body, Lands, and Goods. of 
e Debtor upon Non-payment> And then 
e hath an Eſtate in the Lands of Statute- 
taple, or is Tenant by Statute-Staple till His 
Debt is paid. Eſtape is a French Word (antient- 


arket. So that the Staple ſignifies amongſt 
s this or that City or Town where the 
erchants are commanded to bring theic 
ool, Leather, Woolfels, Lead and Tin. 

R And 


rough or Town; or other ſufficient Men, for 


de Seal of the Debtor and the King; upon 


Debt at the Day, Execution may be awarded 


Power of the Obligation or Recognizance is 


"= pon Body, Lands, and Goods. [L See alſo 


y written Efaple) and ſignifies a (f) Mart or (f)4laſt.238, 


— 
— 
. 
— 


— 
E 8 7 


. >] m 33 4 mA a 
A — 
« _ 2 5 . — 
— — — * 


— — — 2 


— 


— — ® - 


r << * 
- — 2 "i 


{ * — 
g : 3 * = * A l = \ 7 a * 7 * 
— -- 


"__ 


wx" DON "ir: 3 21 52 837 
4 . Way - = x 0 * A 4 1 2 — KF " * > 44 
_ = . 
* - G > - N « 7 C1 C n G * — 
2 n P E =nm@a wr. ht. "0 "*s _—_— Y ps — r 2 8 — 
Ds + * — 9 1 A . Py > * . - — — —— - 4 4 « * 2 — N 1 — 
7 a f — * 0 — ͤ M _ U 2 
f , — * 8 nn it ID. 
———_ - — ——_a — _ 
1 8 


A. 


r wn * 
* 8 2 
. 


T n 
* * by 2 RR — +5235 mh 


242. 
— — 
5. 


ys I Inſt.43. 


An Infliticte of the \ Bock l 
And the Bond is called a Statute, becauſe it i 
Founded on the Statute of the 27 Ed. 3. ch g 
which ſets forth the Manner of Entering ing 
it, and of its Execution. This Statute 2000 
ſpecifies the Places which are to be Staple 
(or Marts) for the Commodities aforeſaid 
their Duties upon Exportation, and the Ju. 
rifdiction of the Staples according to Liy 
Merchant. [See the 27 Ed. z meren al 
the Chapters. And ſee of Statutes ch. z. yp. 


and of the' Court of the Mayor of the Stahl 


Book 4. b. 1. 2j | 
Anu Ffaze by Elegit ( fo called from the 
Werds in the Writ, ( vis.) Elegit ſibi Libera, 
Cr.) is where a Man hath recovered Debt c 
Damages by Writ againſt Another, and with. 
in the Year hath had a Judicial Writ, calle 
an Elegit,..to have Execution on All the Par. 
ty*s Goods (Oxen, and - Beaſts of the Plough 
excepted) and half of the Party's Hands ct 
Tenements, to be delivered by the Sheriff u 
Him tilf His Debt or Damages are fally Le. 
vied. Darin 
Elegit, or is Tenant by Elegit. [See of Eu. 
cution, Book 4. ch. ]], r 
Theſe Three Eſtates, (viz.) By Statut 
Merchant, Statute. Staple, and by Elegit, ar 
uncertain Intereſts in Lands and Tenementz 


(g) 1 Iaſt. 42. and yet gy are but (g) Chattels, not Free- 


holds, thc the Tenants are ſaid to Hold the 
Lands (h) Ut Liberum Tenementum, until thei 
Debts are paid. As a Chattel, the Eſtate ſhall 


go to che Executors. For CLV is Similitudins 


ry only, becauſe by the Statute Theſe Tenant 


may have an Aſſiſe, as a Tenant of a Free 


hold may have; and in that Reſpect thei 
Eſtates are like a Freehold. [See the 13 EA.. 


cb. 18. 27 Ed. 3. ch. 9. 23 H. . ch. Aw kn 


this Time He hath Eſtate by 
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= XIV. An Efare in Lands Deviſed to Execu- Of an Eſtate 
„or Payment of Debts, Legacies, Cc. is OE 

Different from a Power to ſell Them. (i) When — _ 

the Land is Deviſed to Executors to be ſold, (i) 1 tg. 

there che Deviſe taketh away the Deſcenc of 236. a. 

the Heir, and veſteth the Efare in the Execu- 

tors; and they may enter and take the Pro- 

fits, and make Sale according to the Deviſe. 

& when a Man Deviſeth His Tenements to 

be fold by his Executors, it is all one as if He 

had Deviſed His Tenements to His Executors 

to be fold ; becauſe He Deviſeth the Eſtate 

in the Tenements, whereby He breaks the. 

Deſcent to the Heir. But where a Man De- 

viſeth that His Executors ſhall ſell the Land, 

there the Lands in the mean Time deſcend to 

the Heir; and until the Sale is made, the ,. 

Heir may enter and take the Profits; becauſe; © 

here the Executors have only a Power. 5 
When the Executor has the (k) Efate vel: (k) Lit. 383. 

ted in Him, and the mean Profits, He is“ Iaſt. 236. a. 

„bound to make Sale as ſoon as poſſible after N 

the Death of the Teſtator; becauſe che mean : 

Profits taken before the Sale, ſhall not be 4/- | 

ſets to pay Debts ; and therefore the Execu- PT. 

tor muſt not be ſuffered to make Adzutazge - I} 

of His own Negligence and Delay. Bur if, ; | 

one Deviſe that His Executor ſhall. ſell his 

Land; there He may ſell ic 2c any Time, be- 

an hath but a bare Power, and no 

rofit. 

If one Deviſeth Lands to his Executors (0 1 Inft. 

to be ſold, and maketh two Executors, and 112. b. 117. 

the one Dieth, yet the Survivor may ſell the * 181. b. 

Land, becauſe as the Efare, ſo the Truſt ſhall _-.... 

ſurvive. . But where the Executors have but a 

Power to ſell, They muſt all joyn in the Sale; e 

and if One dies, the Survivors cannot ſell. 
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(a) 1 Inſt. 


113. a. 


Of Eftates in | 
Coparcenary. two or more have. equal Portion in the Inhe 
() Lit. 241, ritance of their Anceſtors, 


242» 


an Eſtate, now follow Eſtates in Coparcens 


An Inftitute of. the Book || 
So Note, The Difference betwixe a Try 
coupled with an Intereſt and a bare Trig, 
But if the Sale is to be made by the Execy. 
tors, or the Survivors or the Survivor 
them, or by ſuch as take upon them the Py, Wha 
bate of the Will, &c. thoſe Words will pr, 
vent ſuch Diſputes. But it is better to gin 
an Authority than an Efate ; unleſs the Deni c 
Meaning be, That His Executors ſhould tak; Men 
the Profits of His Lands in the mean Time, 
and then it is Neceſſary that He Deviſeth, 
that the mean Profits till the Sale ſhould be 
Aſſets in their Hands; for otherwiſe chty ſhall De 
not be Aſſets. ['See of Aſſets, ch. 6. Tit, I 
tament.] 

If Executors have a bare Authority accom 
panied with a Truſt, they cannot fell hy 
(m) Attorney ; but if they are Owners of the 
Land; they may ſell by Attorney. 


By the 27 fl. 8. ch. 4. Where Lands, Tenements, o a 


other Hereditaments,are deviſed to be ſold by Executon, Mi 
and one or more Refuſes, yet the Reſidue that tike 
upon them the Charge of the Will may ſel), tho' the 
others will not joyn with them. 


This is conſtrued to (n) extend to Execu- Ne. 
tors that have the Eftate, as well as to Execu- 
tors that have Power only. But in neither 
Caſe may the Sale be made to Him that reſu- 
ſed; becauſe He remains Executor notwitk 
ſtanding His Refuſal. 1 

We have hitherto ſpoken of Sole Tenants to 


17, Foyntenancy, and. Tenancy in Common. 
XV. An Eſtate in (o) Coparcenary is whe 


— 


Copat- 


1. Laws of England. 

ceners are of two Sorts, (viz.) Par- 
ners according to the Courſe of the Common 
, and Parceners according to Cuſtom. 

1. Parceners by Common Law are, where a 
Man or Woman ſeiſed of certain Lands or 
enements in Fee ſimple, or in Fee-tail, hath 
o Iſſue but Daughters; or dies without Iſſue, 
nd leaves only Siſters, or Aunts, or other 
Females of Kin in equal Degree; and the 


ime; renements Deſcend to ſuch Daughters, Sil- 
ſeth, ters, Aunts, &'c. and the Daughters, Siſters, 
d be unts, or other Females of Kin in equal 
ſhall Degree enter into the Lands; then theſe 


omen are called Parceners, or Coparce- 
ners, and are but One Heir to their Anceſ- 
tor, and have but One Freehold: But tho” 
They have but One Freehold, yet between 
hemſelves They have in judgment of Law 


part; and the Coparcenary is not ſevered or 
lirided in Law by the Death of Any of 
hem; for if One dies her Part ſhall Deſcend 
0 her Iſſue, be it Son or Daughter. Men 
Deſcending of Daughters may be Coparce- 
vers, as well as Women, and ſhall joyntly 
lead, or be impleaded. 7 


In Fee-ſimple, or Fee-tail, of the Tenure of 
evelkind, deſcend to all the Sons by - Cuſtom. 

Here the Deſcent is to Men, as it was to 

omen, by the Common Law. 

You ſee this Eſtate of Coparceners is appli- 

ble only to Inheritances. 


are compellable by Writ de Partitione Facienda, 
o make Partition, tho They may make Parti- 
ion by Conſent, G. But ſome Inheritan- 
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p) ſoveral Freeholds to many Purpoſes. For (p) 1 Inft. 
One of them may Enfeoff the Other of Her 164. b. 165.4. 


« 2, Parceners by (q) Cuſtom are where Lands (q) Lit. 265. 


They are called Parceners (r) becauſe They (r) Lit. 243. 


bet, an - 
«I. * wy = - * 
- — * : — 
5 > 
* — 3 — — 
— . 


2 


3 


wel 
— CT — # = 


—- —— — — — — 


— 8 — _Y 


NE 


w r 
— — —— — K * 
— 8 — 


3 i 


at TP > <> 
- — 3 — 


— — — 


— 


Leg * 
— 2 
— = 


» wp” Tx 


. 2 ee ID ct To 


8 


Va FILA ae oy. at 7, pos 
eee 
EO A — ——— — 


n — 8 > 


— 


— — 
. A. ta 
—— — — 


- * — — LY 
* ” * . * 
K 
— 1 - 
—— ä — 


28 
1 . 2 
2 — 2 DDr 
— — — 
7122080 i hath. * 1. Is. 


— — 
* "242% + « es 
— — = 4 


33 
E 


Sa — 144 
- »{- e234 . 


— 


er 
8 


* 8 


* .. © 
— — 
— - 
— 1 


Ur 
dn — 


T — 0 . —— 
N - >Y — 96 2 
„5 —[ „ „ 
P — 22 — — 
. ͤ ITT FL» > = 
— —U— ＋ 3 = Y 
- 


65 5 Inſt. 


164. b. 165. 
* e 


[See of Eſtovers, ch. 2.] A Piſcary uncertain 


Common Anceſtor left no other Inheritang 


an Entire Thing, and yet in Effect the ſame my 
de divided betwixt Coparceners, for The 


(e) 2 Roll. 
Abr. 31. 


ces (s) cannot be Divided amongſt Coparce 
ners, as reaſonable Eſtovers of Houſe-by, 
Hay-bote, Cc. appendant to the Freehold 


a Common ſans Nombre; [ See of Comyy 
ch. 2.) A Mill, &c. for that would be a by. 
judice to the Tenant of the Soil. But ch 
eldeſt Coparceners in theſe Caſes ſhall hy 
reaſonable Eſtovers, Piſcary, Common, 6, 
and the reſt ſhall have an Allowance in ſons 
other Part of the Inheritance; or in ſom 
Caſes One ſhall have it for one Year, dt 
Other for another; or in the Caſe of a fl 
cary, one may have the firſt Draught of Fi, 
the ſecond the ſecond Draught, Oc. if th 


to give any Thing in Allowance, or to mak; 
up the Owelty or Equality. An Advowſanj 


may preſent by Turns. | See of the Nobili 
Book 1. ch. 4. where an Earldom deſcend 
Coparceners.] | 
One Caparcener may juſtify the (t) DetainM in 
ing of the Deeds concerning the Land in C 
parcenary againſt the Other, for they belag 10 
to One as well as the Other. ty 


[See the 8 . g W. z. ch 31. An AQ for the ea li. 
obtaining Partition of Lands in Coparcenary : And ide 


7 Ann. ch. 18. where Coparceners are ſeiſed of an Ab P 
vowſon, infra | ge | i b 

This Eſtate in Coparcenary ſeldom hap a 
pens. 4 , F | 


f Eſtates in XVI. An Eſtate in (u) Foyntenancy is when 
Lam a Man is ſeiſed of Lands and Tenements, avi * 
cu) Lit. 277, makes a Feoffment to two or more, and thei 


Heirs ; or makes a Leaſe to them for Lie 
. g wo $$ +74 1 1 "FLY . «4 (t 


* - 
4 


chal Laws of England. 24% 


or where two or more have joynt Eſtate in 


445 poſſeſſion in a Chattel, Real or Perſonal, or 

bod joynt Eſtate in a Debt, Duty, Covenant, 

ertain Contract, Cc. and the Part of Him that di- 

mm eth goeth not to His Executor, but the 

a bx. Whoſe to the Survivors or Survivor. An Ex- 

ut t ception is to be made of two (w) Joynt Mer- (w) 1 Inſt. 
han chants for their Stock or Debts, which they 181.2. 182. 
„ bare as Partners, which goe to the Execu- 

ſome tor of Him that dies by the Law Merchant for | 

ſon: Incouragement of Trade. (x) Joyntenants (x) Lit. 288. 
r, del are ſeiſed per my & per tout, i. e. [-iſed by 2 Inft. 186. a. 
2 DL every Parcel, in every Parcel, and in the 

Fi, hole joyntly with his Companion; but each 

if e of them hath a Right to his Share to ſeveral 

cance Purpoſes, (y) as to Give, Leaſe out, Forfeit, (y) 1 laſt. 

mate &c. One alſo may let a Leaſe to his Com- 180 b. 188, b. 


panion. | 189. 2, 
They are called Foyntenants, becauſe Lands 


: may 
They or Tenements are conveyed to Them jointly 
vil, by one and the ſame Title; and becauſe they 


take by Purchaſe only; whereas an Eſtate in 
Coparcenary is always by Deſcent; and an Eſtate 
in Common is always by ſeveral Titles. 

Joyntenants muſt joyntly implead, and be 


loo joyntly impleaded by Others; which Proper- 

ty is Common to Them and Coparceners. 

But Joynrenants have a ſole and peculiar Qua- ; 
a lity to take by (2) Survivorſhip, which Co- (z) Lit. 280, 


parceners have not: And this Survivorſhip is 1 Inſt. 189. 
called Jus Accreſcendi. Two or more may 

have a naked Truſt, an (a) Authority or (e) 1 Inſt. 
hy Power committed to Them joyntly, and yet 181. b. 

ſhall not ſurvive. But a Truſt, an Authority 


E — | — 


ai (z) Dub conders ken is ſolide Poſſiders non Poſſunt, 
ate, L Inſt. 368.2. 


R 4 or 


An Inſtitute of the Book 

or Power coupled with an Eſtate or Inter d 
may ſurvive, as hath been ſaid concerning vi. f 
Eſtate in Lands Deviſed to Executors-. 
thorities created by the Party for Private Cay 
ſes do not ſurvive, if there are no Particuly 
Words to empower the Survivor. But Aw, 
rities created by Law for Execution of Juſt, 
may ſurvive, becauſe it is for the Good of ert 
Commonwealth. There may be Joyntenaa Pete 
tb) rInſt. tho? there is not (b) equal Benefit of Sur, 
781. 2. & b. yorſhip on both Sides. And if one grang 
(e) Lit. 286. (c) Rent, Common, a Way, Cc. out of h 
3 Inſt. 285. 2. part and Dies, the Survivor ſhall have th 
whole Land Diſcharged. But if one Joynt, 

(a) Lit. 289. nant makes a (d) Leaſe for Years, to begy 
x Inſt. 186, preſently, or in futuro (even after his Death)iCon 
2. & b. of the Land, or of the Herbage, and dies t 
cannot be avoided by the Survivor; becauſe 
the Leſſee has an Intereſt in the Land Cam 
Force of the Leaſe. And if One Joyntenan Wk: 
(e) 1Inft.185. makes a Leaſe for Years, (e) reſerving a Ren 
a. and dieth, the Survivor ſhall have the Rever. WF" 
ſion; but He ſhall not have the Rent, becauſe] 
He claimeth by the firſt Feoffor, which i; 
ff) Lit. 287. Paramount the Rent. A (f) Deviſe of Land, 
1 Inſt. 185.a. whereof the Deviſor is joyntly ſeiſed or pol. 
& b. ſeſſed, is void; for the Title of the Survinar 
cometh by the Death, and the Will taks WF 
Effect after Death. If a Joyntenant in Fee. 1 
(80 2 Inſt, ſimple is indebted to the (g) King, and diet, 
185. a, the Lands cannot be Extended in the Hand 
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4 00 Ju Publica ex Pri uato Decidi non Debent. 1 Ial. 
181. b. | 
(c] Jus Acereſcendi Præfertur Oneribus. I Inſt. 185. 4. | p 

d) Alienatio Rei prefertur Juri Accreſcendi, Ibid. 

= 4 Jus Accreſcendi præſertur Ultime Voluntagi, 1 Ind 
183. b. 
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41. Laws of England. 249 
the Survivor; becauſe the Survivor Claims 
a from his Companion, but from the Feof- 


a , Two Women Joyntenants of a 

Cali caſe for Years, and One taketh Husband, 

cad diech (h) before the Husband hath alter- (b) 1 Iaſt. 
utho. d the Property, or alienated her Part, the 185. b. 
uſtice erm ſhall ſurvive. But otherwiſe it is of 

f the erſonal Goods, becauſe theſe are preſently 

nas reſted in the Husband by the Marriage. If a 

uri. NMoyntenant doth not Alienate his Part to bar 


e Survivorſhip, the Joyntenants uſually en- 
into Covenant not to take Advantage of 
ich Other by Survivorſhip. 


By the 31 H. 8. ch. 1. Joyntenants and Tenants in 
ommon of any Inheritance, are compellable to make 
tition by Writ of Partition, as Coparceners are com- 
pellable to do at Common Law. 


Cauſe By the 32 H. 8. ch. 32. Joyntenants and Tenants in 
d 0 WMCommon for Lives or Years, Cc. are compellable to 
»Nant Nike partition. | 

Rent By the 8 9 . 3. ch. 3. An eaſier Method of ob- 


ning Partition of Lands in Coparcenary, Joynte- 
ancy and Tenancy in Common, is provided. 


4 f — theſe Statutes do not concern Copyhold 
nds. 

pol. 

vir y the 3 & 4 Am. ch. 16. Actions of Account may 

take; e brought by one Jointenant or Tenant in Common, 


lis Executors and Adminiſtrators agaioſt the other, as 
ailiff for receiving more than his juſt Share, and 
gainſt their Executors and Adminiſtrators. And the 
uditors ſhall examine the Parties about the Matters in 
Queſtion upon Oath, and they ſhall be allowed, as the 
ourt ſhall judge Reaſonable, by the Party on whoſe 
ide the Ballance ſhall be. 

By the 7 Am. ch. 18. Coparceners, Joyntenants and 
Lenants in Common, having made Partition to Preſent 
Turns, each ſhall be ſeiſed in Law of His or Her ſe- 
erate Part of the Advowſon, if it be an Eſtate of In- 
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Of Eſtates in XVII. An Eſtate (i) in Common may be 


Common. 


V 255d. where two or more have Lands and Te 


189, 4. 


(k) Lit, 298. to Have and to Hold, the one (x) Moiety y 


— 190. Eſtate in Common, (1) becauſe They io 


(m) Lit. 301 
1 Inſt. 191. a 


en) Lit. 319. may be of (n) Chattels Real, as Leaſes f 
t Inſt. 192. a. Years. For if two Joyntenants are of a Lei 


199. 2 


Ar Inftitute af the Bool 


Purchaſe, Deſcent, or Prefcription, aud 


ments in Fee-ſimple, Fee-tail, for Life ; 
Years (by ſeveral Titles, and ſeveral Rig 
and none of Them knoweth his Own bn 
but takes the Profits in Common. As if cher 
be two Joyntenants, which claim by one 2 
the ſame Title, and one Aliens his Part, yy 
the Alienee, and the other Joyntenant 2 
Tenants in Common, becauſe They claim) 
ſeveral Titles. So if Lands are given to In 


the one and his Heirs, and the other Moizx 
to the other and his Heirs; They have z 


ſeveral Freeholds. (m) So if a Man let L. 

to two Men for Term of their Lives, andi 
the longeſt Liver of Them; and the on 
Grants all his Eſtate to another, then th 
other for Term of Life, and he to whom th 
Grant is made are Tenants in Common, d 
ring the Time that both Leſſees are alin 
For here the Joynture is ſevered, and ther 
can be no Survivorſhip ; but the Leſſot ſu 
enter into the Moiety, and the Survivor ſnl 
have no Advantage of theſe Words, (vi; 
To the longeſt Liver of them ; becauſe, I ſay, th 
Joynture is ſevered, and theſe Words are of 
more than the Law would have-implied wit 
out them. As there may be Eſtates in Co 
mon of Lands and Tenements, &c. fo ther 


for Twenty-one Years, and the one of the 
letteth his Part for Three Years, &c. Th 
Joynture is ſevered; and they are Tenand! 


Common, and Survivorſhip does = N 
. Pla 


— * oO 1 EET -\ N f 
14. Laws of wy England. : 251 
1 | 
Jace, as in Joyntenancy. For a Term for a 
all Number of Years is as high an Incereſt 
for many more Years. In the ſame Man- 
it is of Chattels (o) Perſonal. As if Two (o) Lit. 321. 
we jointly an Horſe, &. and One grants 
Mic Pare to Another; the Grantee, and He 
vat did not grant, poſſeſs ſuch Chattels Per- 
nal in Common; and if one dies, the other 
Hall not have the Whole by Survivorſhip ; bug 
he Executor ſhall be Tenant in Common 
with the Survivor. | 
As thoſe are Eftates in Common where the 
Claim is by ſeveral Titles, ſo thoſe alfo are 
Eſlates in Common, that are claim'd by ſeveral 
(p) Rights, as you may obſerve by the Defini- (p) 1 Inſt: 
tion of an Eſtate in Common. As where 189. b. 190. 
nds in Fee veſt in two Biſhops or Parſons, “ 
and their Succeſſors, in Right of their a 
Churches, and in their Politick Capacities; 
Theſe have an Eſtate in Common, and not 
in Joyntenancy; becauſe Joyntenants ought 
to have the Eſtate in one and the ſame Right 
end Capacity; whereas two Biſhops, or two 
Parſons, are ſeiſed of their Moieties by ſeve- 
ral Rights, (viz) in the Right of their two 
Biſhopricks, or two Parſonages ; and ſo in ſe- 
veral Capacities. Thus it is if Lands are 
given to the King and a Subject, and their 
Heirs, and to a Layman and his Heirs and a 
Parſon and his Succeſſors, &c. But this does 
not hold in Chattels Real or Perſonal. For if a 
Leaſe for Years, or Goods, be granted to a 
Biſhop, and Secular Man, They are Joyn- 
tenants; becauſe Goods and Chattels cannot 
go in Succeſſion; and therefore the Biſhop 
cannot take in his Political Right or Capa- 
Cty, © | 9 
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a Re 83. ther 1s tat ail . "wh Tha 
bet —— os here is an Eſtate-tail, with Condition, I 


4s Inflitute of the Book} 


See the Statutes concerning an Eſtate 

Common, under the Title of an Eftae 
Joyntenancy, ante. 0 
Hitherto we have ſpoken of Eſtates jy 
are ſuppoſed to be in Being, now follow int, 
Laſt Place Eſtates in Expe&fancy, as a Remain, 

XVIII. An Eflate in () R 

an Eſtate . ate in (q) Remainder i; | 
= Remain- Refidue of an Eſtate in Land, depend 
der. upon a particular Eſtate, and created tops 
Sb. ther with the ſame. A Particular Eſtat 
$9.4. * that which is Derived from a General ay 
h Greater Eſtate. As if a Man ſeiſed in br 
letteth Lands or Tenements for Term d 
Years, the Remainder over to Another { 
Life, in Tail or in Fee, Here is firſt a py. 
ticular Eſtate for Years, Created out of a Fe, 
and afterwards the Reſidue diſpoſed of, whit 
we call the Remainder ; tho' the particulx 
Eſtate, and all the Remainders make but OuWl..; 
Eſtate in Law. [See of Livery and Sik}. 


252 


(s) 1 Rep. " 
w 8 o, ticular Eftate muſt Continue when the Remain 


x34, 138. der ſhall veſt; and the Remainder muſt Com 
mence in Poſſeſſion, at the very Time the 
particular Eſtate endeth ; for there muſt nc 
be a mean between Them. 3. The Reman: 
der muſt paſs out of the Leſſor Executed a 
Executory at the Time of the Poſſeſſion, 1 
(t) Lit. 720, ken by the particular Tenant; (t) for it canndt 
721,722,723, Depend upon a Matter ex poſt facto; as when 


1. Lans of England. 


he Tenant in Tail Aliens in Fee, Fee-tail, 
„then the Land to remain to Another, 
i is a void Remainder. 4. The Perſdn to 
tom the Remainder is limited muſt be ca- 
ble at the Time it was Created, or elſe 


hl ticular Eſtate. Therefore Leſſee for Life 
n Years, Remainder to the Right Heirs of 
5 is Good; for by Common Poſſibility 


S. may Die during the Life of the particu- 
Tenant : But if the Tenant, or Leſſee for 
fe or Years dieth, leaving J. S. The Re- 
zinder is become void, becauſe there is no 
rſon capable to take at that Time. 

But a Remainder to the firſt Begotten Son 
J. S. in General Terms) born during the 
rticular Eſtate, is Good. If the Remainder 
d been Limited in particular by Name of 
aptiſm and Surname, it had not been Good, 
he was not in Eſſe; for it was Potentia remo- 
and not probable that J. S. ſhould have a 
dn of that Name. [See the 10 & 11 W. 3, 
16. For Enabling Poſthumous Children to take 


15 fates, as if Born in their Fathers Life time, by 

7 of Remainder, &c.] 5. The Thing where- 
en a Remainder ſhalt be Created muſt be in 
before and at the Time of the Appoint- 
1, ent and Creation thereof, elſe the Remain- 


ris void. As if © Grant a Rent out of my 
Ind, the Remainder in Fee; this Remain- 
a void, becauſe the Rent was not in Eſſe 
ore, 

An Eſtate at Vill is not ſuch a particular 
ate whereon a Remainder may Depend; 
ne may make a Leaſe for Nars to One, 
long as he ſhall live, of theſe Years, 


1 (w)Re- 


253 


) by Common Poſſibility, or in Potentia (u) 2 Rep gr. 
$inqud, to be thereof capable during the 3 Rep. 20. 


254 An Inflitute of the Book fi 
(*) r Rep. (i) Remainder to another for the Reſt of 
153. Years. But he cannot give a Term for Yew 
2 _ Abr. to one for Life, or ſo long as he ſhall I; 
GEE» and after the Expiration of the ſaid Ter 

Remainder to another during the Reſidue g 
the Term; becauſe the Term is expited hy 
the Peach of Him that had it for Life ; ay 
the Leſſor has no Eſtate remaining in Hn 
to diſpoſe of. [See of an Eſtate for Ten, j 


pra a tat 
(x) 8 Rep. But in a (x) Deviſe, or laſt Will and Tefy 5 
54 ment, a Leaſe for Years may be given to M 


10 Rep. 47. for Life, or ſo long as He ſhall live, and ast 
1 Roll. Abr. to another for the Reſidue of the ſaid Tem 
Glo, 6. for in this Caſe the Intent of the Teſta 
(which is to be followed in Deviſes) may ta 
Effect by Way of Executory Deviſe; tho nc 
by Way of Remainder. Yet one muſt tal 
Care not to Deviſe a Term for Years in Tit 
wich Remainder over to raiſe a Perpetuir 
For the Law abhors Perpetuities, and will nd 
admit of a Deviſe to exceed the Devi ij 
Matthew Manning s Caſe, 8 Rep. 94. 
v) N No Remainder can be of a Chattel (y) Pn 
. ſonal; as to give my Study of Books to one 
for Life or Years, Remainder to another. Bu 
if I had given the Uſe of my Books to on: 
for Life, and then thoſe Books to another, it 

would have been Good. | | 
Remainders are either Abſolute or Contingent 
Abſolute, as a Leaſe for Years, with a Remal 
der to another in Fee-ſimple, Fee-tail, Cc. f 
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ih ( 3 4 Contingent. where the Eſtate is limited to ae 
i "Ra 296. Place in futuro, upon a dubious and uncertan. 
* | Event; or where a particular Eſtate, wal 
4. doth. Support a Remainder, may Determine - 
1 1 U 
65 before the Remainder may Commence 
4348 
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re the Remainder doth not veſt forth- 
+, but dependeth on Contingency. As 
he Caſe abovementioned where a Leaſe is 
4» to one for Life, che Remainder to the 
whe Heirs of F. S. This Remainder is 
od. upon Contingency, that is, if Leſſee 
Life ſurvive 7. S. or elſe not. For J. 5. 
b no Heir whilſt he is alive. 

To prevent the Diſappointing Contingent : 
Rates, the (a) Common Way of Conveyan- (a) 1 Vent. 
was to make a Feoffment, Cc. to the Uſe 189. 

'$. for Life, Remainder to the Uſe of the 

offees for the Life of F. S. and ſo on for 

ntingent Remainders. Yet the more mo- 

m Way is to make the firſt Eſtate only for 

ears. fn both Caſes He that hath the firſt 

ſlate cannot deſtroy the Remainders. ['See 

e 19 Car. 2. ch. 6. 6 Anm. ch. 18. In an 

Pate for Life, ſupra. Alſo ſee again 10 & 11 


+ Jo cb. 16. out ſapra,] C ion bA len 

XIX. An Eftare in Reverſion, (from Reverto Of an Eſtate 
Return) is the (b) Reſidue of the Eſtate left in Reverſion. 
the Grantor, after ſome particular Eſtate (b) 1 Inſt 22. 
anted away, always Continuing in Him that b 142. b. 


tuity 


l , anted the particular, Eſtate ; or where the 
| cticular Eſtate is derived out of his Eſtate. 


in a Gift in Tail, the Reverſion of the 
ſimple is in the Donor; in a Leaſe for 
ite, or for Years, the Reverſion is in the 
flor. If one has a Leaſe for Twenty years 
Leaſeth out Ten of thofe Years; 4 Re- 
rfion is in this ſecond Leſſor, as well as in 
e firſt that Granted the Twenty years. A 
ererſion alſo may Commence after a Re- 
ander, where one diſpoſeth of a leſs Eſtate 
an that whereof He was ſeiſed at the Time 
ſuch Diſpoſition, * 
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7 The Reverſion Expectant upon an Ef, 
(c) 1 Inſt. tail is of (c) no Account in Law; becauſe 
173-2. may be cut off by Fine and Recovery; 2; 
— x. 3 _ an Feil i 
Ia) 6Rep.c8. no ( ets. therwiſe it is of a Reye 
eng bo on an Eſtate for Life or Years. * 
(e) 1 Inft. The Poſſeſſion of the (e) Tenant does pr. 
324. b. ſerve the Reverſion in the Donor or Leſſor: 
and conſequently the Rents and Services du 
to them. ” 
There was no Reverſion or Remainder 
(f) 1 Inſt. on Eſtates in (f) Tail at Common Law. ['N 
327. & of Eſtates in Tail, ſupra.] 
By the Common Law no Grantee or A. 
— of a Reverſion, could take Advantage 
O 


any Condition or Covenant broken by the 
Leſſees of the ſame Lands. But now 


By the 32 H. 8. cb. 927 Grantees of Reverſon 
may take Advantage Conditions and Covenant 
againſt Leſſees of the ſame Lands, as fully as the [ef 
ſors, their Heirs or Succeſſors might have done. Li 
ſees alſo may have the like Remedies againſt the Cn 


tees of Reverſions, &c. [Sce the Expoſition of this St» (i) 
tute 1 Inſt. 215, 8. & b.] tanc 
{See the 19 Car. 2. ch. 6. 6 Am. cb. 18. in Ha; 


ous: | Jim of England. 


_—_ 


CHA P. II 
ne Second Diviſion of Eſtates in Lands, 
Tenefments, or Hereditaments, (viz.) 
no Eſtates Corporeal and Incorporeal. 
' 41d therein of Dignities, Advowſons, 
Tithes, Tenures and Services, Annui- 
wi tics, Commons, Ways, Multure of 4 
IM Mill, Corodies and Penſions, Offices, 
franchiſes, Privileges. 


Boy = 


States are either (h) Corporeal or Incorporeal. (bj 4 9. 
E Corporeal, as Houſes and Lands which a. 4g. a. 
may be touched or handled. Theſe are 
roperly called Lands and Tenements, be- 
cauſe they are Held of ſome Lord; by 
ſome Service or other. Incorporeal, which 
cannot be touch'd or handled ; but are only 
(i) Rights iſſuing out of Corporeal Inheri-(i) 1 Ioft. 
tances, or concerning Them, or annexed 20. a. 
to, or Exerciſeable wichin 'the ſame. As 
Dipnities, an Advowſon , Tithes, Tenures and 
Services, Annuities, Commons, Ways, Multure of 
a Mill, Corodies or Penſions, Offices, Franchiſes, 
Privileges, Theſe. may be comprehended 
runder the Word Hereditaments, and are con- 
reyed by (k) Deed only, and without any (4) 1 Inſt. 3. 
Livery and Seiſin, or other Ceremony. | See a. 
of Grants, ch. 3. infra.] | 
Reverſions and Remainders are not Things In- 
eee in their own Nature ; but are ſo 
aalled, becauſe They are Eſtates in Expectan- 
only. They are e yer 
an 
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ſtand in a Degree removed from the Poſſegy 


till the particular Eſtate is Determined. Ho. ri 
ever of Theſe I have already ſpoken in the pr 
laſt Chapter . EY 25 
Of a Digni- I. A Dignity is a Title of Nobility, [See che 
ty. the Nobility, Book 1. ch. 4. | the 
Of Advow- II. Concerning Advowſons it will be nec, WM Te 
ſons. fary to know, 1. What is a Benefice, and then be 


2. What is an Advowſon, and how Dividil 
3. How an Advowſon may Lapſe. 4. Hoi 
may be gain'd by Uſurpation. 
A) 2 Inft. 29. I. A (I) Benefice is any Eccleſiaſtical Digi 
- , ty, Promotion, or Spiritual Living what. 
ever. All Church Preferments are Benefics 
[See 13 Rich. 2. Stat. 2. ch. 2. concerning 
Biſhopricks.] | 
'  Deaneries, Archdeaconries, Prebends, &c. us 
Benefices with Cure of Souls, tho' not com. 
prehended as Benefices with Cure of Soul, 
within the Statute of Reſidency, (vix.) thi 
21 H. 8. ch. 13. But according to a mor 
| ſttict and proper Acceptation, Benefices ar 
1 EReclories and Vicarages. A Rectory or Parſaa the 
is a Church endowed with a Houſe, Glebe, Inc 
Tythes, &c. Some ReRories have a Cure cen 
| Souls annexed to Them, and ſome have 9 Tu 
Cure of Souls. Theſe are called Sine-Cm, ty « 
as when the Church is fallen down, and th: WW «1 
Pariſh becomes deſtitute of Pariſhioners; u 
3 where the Rectors have Vicars under Them, 


A Vicarage is a Benefice where ſome or all di * 
the Tithes are Impropriate. [See of Paſa of 
Appropriations, and Vicars, Book 1. cb. 3. I.. 


(c Finch 33. 2. An (c) Advowſon ¶Advocatio, Jus Patri: Pen 
1 Tot. 17. b. 2a) is a Right of Preſentation or Collation u me. 
519, b. a Church. The Nomination was Original vor 
in the Biſhop of the Dioceſs, but grantel the 
afterwards to the Patrons (either as Founder K. 


v1 


ch 2. Laws of England. 259 
or Benefactors to the Church) reſerving a 


ot to Himſelf of Approving the Perſon 
2 the preſented to Him. So that now Patrons have 
2 abſolute (d) Ownerſhip and Propriety in (d) Dr. & 
ee che Advowſon, or Right of Preſentation, as Stu. Dial. a; 
they have in their Lands; it being of a (e) cn. 26, & 
ect Temporal Nature, and a Lay Fee. Ic may ej luft. 
then i be Granted by Deed or Teſtament, and it is 253, 646. 
vid) Aſſets in the Hands of Heirs or Executors. (f) 1 Iaſt. 
ow it WY And it may lie in (g) Tenure; for a Common 374- b. 


Perſon may give it to Hold of Him. (8) Finch 
There may be (h) Advecatio Medietatis Ee. (gy 1,9 14. 
ceſe, and Medietas Advocationis, i. e. an Ad. b. 18. a, © 


fic, BY vn of the Moiety of the Church, and a 
ning WY Moiety of the Advowſon. An Advowſon of the 
Moiety is where there are feveral Patrons, and 
two ſeveral Incumbents in one Church; the 
com. one of the one Moiety, the other of the other 
out Moiety; and one Part, as well of the Church, 
the a of the Town, allotted to the one, and the 
nor other Part thereof to the other. The Moiety 
of the Ad vom ſon is, where two muſt joyn in 
che Preſentation, and where there is but one 
ebe, Incumbent; as where there are two Copar- 
e d ceners. And tho' they agree to preſent by 


Turns, yet each of them hath but the Moie- 
ty of the Church. [See of an Efate in Copar- 


tte cena y, cb. 1. ſupra.) 
This is the Deſcription of an Advowſon. 


a Advowſons are Divided thus. Advowſons are (i) Lit. 184. 
of T Kinds, (i) Appendant and in Groſs, 1 Inſt. 121, 
1. Appendant is a Right of Preſentation de- b. 122. 2. 

pendant upon a Manor, Lands, or Tene- 
ments; and does paſs in a Grant of the Ma- (k) 1 Inſt. 
nor as an (k) Incident, without ſaying 77th 77+ *- 307. & 
the Appendants or Appurtenances thereanto belong- '* Rep. 63- 
ing. But in Caſe of the King, tho' ith the 

S 2 Appur- 
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pa is added, an Advowlon will ty 
paſs without expreſs mention of it. 2. h 
Groſs, is a Right ſubſiſting by it elf, belag 
00 1 Loft ing to a (1) Perſon, and not to a Many 
120. b. 121. Lands, c. So that when an Advowſo Ay 
b. 122. a. pendant is ſevered by Deed or Will from the 
Corporeal Inheritance, to which it was Ap. 
pendant, then it becomes an Advowſon in 

Grols. | bY 
Again, Advowſons are either Preſentatin, 
| Collati ve / or ver- 1. 2 Advowſol 
| (m) Preſentative is, where the Patron doe 
| — reſent or offer his Clerk to the Biſhop of th 
Dela, to be inſtiruted in his Church, x 


| hath been obſerved. [ See of Preſematin, 

i Book 1. ch. 3.] | | 
| This may be done either by Word or Wii 
ting. The King may preſent by Word, orin 
Writing under any Seal; who otherwile can 
not do any Legal Act but by Matter of Re 
cord. But where an Aggregate Corporation 
doth preſent, it muſt be under Seal. The 
(a) F. N. B. Preſentation to a (n) Vicarage doth of Con. 
23. b. 24. b. mon Right belong to the Parſon, If a Fm 
Covert hath Title to Preſent, the Preſents 
tion muſt be by Husband and Wife, and i 
both their Names, except in the Cale of tix 

Queen Conſort. 

And if a Feme Covert is ſeiſed of an A.. 
| vowlſon, and the Church becometh void, au 
fo) 1 Iaſt. the Wife (o) dieth, the Husband ſhall preſent 
120.2, do the Advowſon. (p) A Guardian in Socag 
(p) F. N. B. or by Nurture, cannot preſent to a vacat 
33. 1 Inſt. Living in Right of the Heir, or in his Name, 
0 2 59. +. becauſe he can make no Benefit of it, or Ac 
3 init. 15% count for it; tho' it is ſometimes practis d, ani 
made Good by Time, Therefore the Infant 


ſhall preſent of whatſoever Age. If a Con- 
8 mon 
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Hoa patron preſents firſt one Clerk, and then 

2. H nber, the Biſhop may Inſtitute which he 

long Pieaſes; (d) unleſs He Revokes the Preſenta- (q) 2 Roll. 
anor, ion of one of them before he is Admitted by Abr 354,349 
pee Biſhop. If there is a Right of Nomina- __ F. N.;. 
te in one, and a Right of Preſentation in ano- 37 


her, to the ſame Benefice; He that has the 

tight of (r.) Nomination is the True Patron, (r) F. N. B. 
nd the other is obliged to preſent the Clerk 33. 

which is Nominated. If one that hath a 


win ru preſents his Clerk, and he is Admitted, 

dos aſtituted, and Inducted, but he doth not 

| the ead the Thirty-nine Articles, Cc. This ſhall (s) 5 Rep. 
h. or be accounted his Turn, becauſe the Ad- 192- 


ion, Inſtitution, and Induction, are void, ? Roll. _ 
See How one may Ceaſe to be a Parſon or Vicar, % . 
ub 1. ch. 3.] Otherwiſe, if He was depri- 

ed for a Crime. If the Preſentation bears 


cr ue whilſt the Church is fall of Another 

Reer, it is void. | 

t10n A Deacon may be Preſented 3 but He muft 

The de made a Prieſt before He can be Inſtituted. 

A Patron cannot preſent Himſelf ; but he may 

Fm pray to be Admitted by the Ordinary; and if 

as Admitted, it is valid. (t) A Dean and Chap- (t) Davis 76. 
lug cannot preſent the Dean, nor Maſter and 2 Roll. Abr. 
the r- the Maſter. 3488. 


The Patron muſt preſent within (u) Six (u) 6 Rep. 

Nalendar Months, after the Avoidance of 61, 6a: 

he Church. It is not ſufficient that the 2 Inſt. 363. 
Preſentation bears Dare within the Six : 
Months. And if the Biſhop (w) Refuſes to (w. 2 Roll. 

Admit the Clerk Preſented, He muſt give Abr. 364, 


me, Nice of his Refuſal, with the Cauſe of it 365. 
- lorthwith. [See of Preſentation, Tit. Parſon, 
> Bok 1. ch. 3.] And on ſuch Notice, the Pa- 


tron muſt Preſent another Clerk within the 
ix Months from the Avoidance, if he thinks 
S 3 the 


— —— —— 
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to a void Church, within the Six Months 


An Iuſtitute of the Bool 
the Exceptions againſt his firſt Clerk are ſy 
cient Cauſes of Refuſal. Otherwiſe He mer 
bring his Quare Impedit againſt the Bio 
But it is ſaid, That a Spiritual Perſon ou 
not to have any Notice upon Refuſal of f 
Clerk, eſpecially for Want of Learning, 1 
now if the Church becomes Void by the 4 
of God, as Death ; or by Creation, or Ceſing 
the laſt Incumbent, or otherwiſe by the Mie 
of the Incumbent; the (x) Patron, at his per . 
is bound to take Notice of the Avoidang 
and to Preſent within Six Months after. Mon 
if it becomes void by Deprivation by the 
non Law, or Reſignation, the Patron mu 
have Notice from the Ordinary, and then I 
muſt Preſent within Six Monchs after thy 
Notice. For the Church was void by the e 
of the Ordinary. [ See of Lapſe, poſt. ] If att 
Church becomes (y) Litigious by the Preſa hen 
tation of two ſeveral Patrons of their Ce 


the Biſhop may ſuſpend che Admitting res, 
one Clerk or the other; and ſuffer Lapſe or! 
incur without Awarding a Jus Patronatu. buMilireſt 
upon Requeſt of either Party, Patron, 
Clerk, he muſt award it; and then if he a 
mits the Clerk according to the Verdiinag 
found, and Certificate of the Commiſſione hof 
he ſecures himſelf from being a Difſturke 
tho the Right in a Quare Impedit is found in 
the other. The Biſhop may award it it in! 
Patron only Preſents, and aſſign Commiſo Ber 
ners to Inquire into his Title. By which za hat 
may apprehend, That a 7 Patronatu: 5 Ber 


Commiſſion granted by the Biſhop to ſom wa; 

Perſons to Inquire who is the Rightful Patron Walt 

But if the Biſhop delays the Patron upon n cha 

Preſemation, by Defercing to Examine ilk 
WY 5 el, 
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k, Oc. he may ſue his Quare Impedit, and 
dereupon a Writ of Ne Admittas to the Bi- 
ſhop, within the Six Months. And then if 
de Biſhop, after the Receipt of ſuch Writ, 
Limits the Clerk of any other Perſon, for 
hom it is ſo found in a Fure Patronatus, the 
rue Patron may have a Quare Incumbravit 
zpzinſt the Biſhop, and recover the Preſen- 
ation with Damages. [See the Catalogue of 
Prits, Book 4. ch. 1 $ 
But it is to be obſerved, That as to Ad- 
owſons, or Right of Preſentation, the King 
has his Prerogati ve. He hath the (z) Supreme (2) Dr. & 
Right of Patronage of all the Benefices in Stud. Dial. 
wand, [See of the King, Book 1. ch. 2 I * 
that he may Preſent by Lapſe, or upon Frei- bb. 
net by Attainder, Simony, Outlawry. He 
hath Right to preſent to all the Dignities and 
Benefices of the Advowſon of Archbiſhops 
and Biſhops during the Vacancy of the Sees ; 
not only after the Seiſure of the Temporali- 
ties, but after the Death of the Archbiſhop 
or Biſhop; and altho' the Temporalities are 
eſtored to the ſucceeding Biſhop. [See again 
Book 1. ch. 2. and ſee 14 Ed. 3. ch. F.] 

And if a Church belonging to the Patro- 
nage of a Biſhop becomes void, and the Bi- 
top Collates, and Dies before Inſtallment or 
duction, the (a) King ſhall preſent. Upon (2) F. N. B. 
che Promotion of a Clerk to a (b) Biſhoprick 34, 36. 

in England or Ireland, (tho the Dignities or! Inſt. 99. 


. Benefices lay in England or Ireland,) the King . 

. — . 92 * b . 
you hath Right tO preſent tO ſuch Dignities — 
b benefces, (except Donatives) as the Perſon 3 Lev. 377, 


Was poſſeſſed of before ſuch Promotion; and 382. 
atho' He Grants him a Diſpenſation to hold 3 — 
that Church in Commendam for Vears; (c) un- (c) Done 


& the Commendatory Dies, or Reſigns, du- 2:8. 
8 4 r ing 


35+ 


29. 


353- 
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Keeper of the Great Seal may preſent to ti 
Benefices belonging to the King in Right, 
his Crown, under the Value of (d) Tye 
Marks in the King's Book of Firſt-Fruits wy 
Tenths. But the Ule is, That the Lord Cha, 
cellor, &c. preſents to. Livings of and unwliMClert 
(e) Twenty Pounds; tho'the King may preſey 

to them if He pleaſes. And when the 
does preſent at any Time to a Church, ay 
his Clerk is Inſtituted, yet before (f) Induqin 
the King may revoke his Preſentation; oj 
1 Inſt. 344. He preſents another, it is a Reyocation 
b Law, if the Prefentation was not obtain 
by Fraud. Therefore if the King's Clerk i 
Inſtituted, and Dies before Induction, th 
King's Turn is not ſerved. By Inſtitution | 
Church Preſentative is full againſt a Comma 
Perſon, but not againſt the King till (g) h 
duction, if the King hath a Right to preſen 


(d) F. N. B. 


Nen 


(£) 6 Rep. 


2 Roll. Abr. 


(g) 6 Rep.49. 
7 Rep. 26. 


and Uſurpation , infra. 
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ring that Term. [Sec of a Cammendaw, IU n 
Parſen, Book 1. ch. 3. 1 


In his Right alſo the Lord Chancellor, Chur 


King 


1 Inſt. 119.b. [See of Inſtitution and Indu&ion, Book 1. > vi ben 

2 Roll. Abr. and of Lapſe and Uſurpation, infra. ] 2. Tru 

349. Advowſon Collative, is that Advowſon wid ure 
: is lodged in the Biſhop ; far Callation is tie his 


giving of a Benefice by a Biſhop, wha 
e is the Original Patron thereof, or whe 
He gains a Right by Lapſe. Inſtitution i 
given by the Biſhop upon a Preſentation all 
a Patron; but Collation here is an immedi 
Inſtitution, becauſe the Biſhop is both Pas 
and Ordinary. Inſtitution and Collation ate i 
Effect (for the moſt Part) the ſame ; and an 
Terms made uſe of to Diſtinguiſh the her 
ſons who have the Power to beſtow the Bene 
fice. [ But where they differ, ſee of Li 

J 2. An Advovwld 

„C OO 


Laws of England. 

ive is, when the King, or other Pa- 
- (in whom the Advowſon of the 
burch is Lodged) does by a ſingle Do- 
tion in Writing put the Clerk into Poſ- 
effion without Preſentation, Inſtitution or 
induction. If the Clerk is Diſturbed, the 
Patron may have a Quare Impedit ; but if the 
Parron of a Donative will not Nominate a 


* 


% 


the Biſhop may compel him to Nominate a 
Clerk by Eccleſiaſtical Cenſures. For tho 
the Church is exempted from the Power of 
the Ordinary, the Patron is not exempted. 
Donatives are either of Churches Parochial, 
Chapels, Prebends, &. and may be exempt 
from all Ordinary Juriſdiction; ſo that the 
Ordinary cannot viſit them, and conſequently 
cannot demand Procurations. The Patron 
may appoint Commifſioners to viſit for Him. 
The Patron and Incumbent may Charge the 
Glebe to bind the Succeſſors. The Incum- 
bent may reſign to the Patron. Bur if the 
True Patron of a Church or Chapel Dona- 
tive doth once preſent to the Ordinary, and 
his Clerk is Admitted and Inſtituted, it be- 
comes a Church Preſentative, and ſhall never 
have the Privileges of a Donative after- 
wards, Yet if a Stranger preſents to ſuch a 
Donative, and Inſtitution is given, All is 
void. | See of the Power of the King in 
Charch Affairs, Book 1. ch. 2.] 


Statutes 


erk, there can be no Lapſe, (h) except it be (h) i Int. 
Ipecially provided for in the Foundation. Vet 344 4. 
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(i) 2 Inſt. 
362. 

6 Rep. 48, 
49, 51. 
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Statutes concerning Adwvowſ0 ons Preſentatiye 
| Collative, or Donative, 


By the Common Law no one could Re Br 
ver Damages for the Loſs of the Preſentaia Wl Bone 
But now to th 

with 

By Weſt. 2. ch. 5. or 13 Ed. 1. When fix Months 
hanging a Quare Impedit, or Aſſiſe of Darrein > doth 
ment, by the Diſturbance of any one, ſo that the Biſkey Con 
hath Right to Preſent by Lapſe, the Perſon ſhall recoyy Man 
Damages by Two Years full Value of the Church, if, and 
loſe his Preſentation. Otherwiſe, if He recovers H or d 
Preſentation within the Six Months, Damages ſhall h WW ;. at 
given to Half a Year's Value only. [See'the 2 Jul. 30 5 
363. 4 

| or 1 

So that the Patron may either loſe hi; wit! 
Preſentation, and have double Damages; a By 
have his Preſentation with ſingle Damages, fon $ 

By this Statute Damages are not given to fence 
the (i) King, becauſe He cannot loſe Hi Lede 
Preſentation. But in all Cafes the Three c. a - 
dinary Points inquirable on this Statute ar, WW Lite 
1. If the Church be full, and if ſo, by whole 

Preſentation. 2. The yearly Value of the If 
Church. 3. If ſix Months paſs'd after de Cle: 
Avoidance. Sim! 

| alle 
By the 31 Eliz, ch. 6. (Entituled, An Ad g his! 
Abuſes in Election of Scholars, and Preſentation to Benefit, 
The Penalty and Forfeiture of double the Value d B 
one Year's Profit of ſuch Spiritual Promotion, for I. Parr: 
ſeuting or Collat ing to a Benefice for Reward, or ( ſcrib 
rupt Conſideration, and the Diſability of the Pera Pref: 
accepting any ſuch Benefice, &c. enjoying the ſame, WF void 
and the Right of the Crown to Preſent for that Turn, By 
alſo the Penalty of double the Value of one Year's P1- WW any 
fit for Corrupt Reſigning or Exchanging any Benefice vi Wi any 
Cure of Souls, &c. is at large ſet forth. | See the Exp» WM of, « 


fition of this A& 1 1»ft. 120.9, 3 Inft.153, 154, 155, 1 
Che 


Laws of England. 


Ch, 2. 


'e Patron of a Donative Grant it to the ſame 
Clerk. 


withſtanding this Statute ; becauſe there 
doth not appear a Corruption or Simoniacal 


| Man may bind himſelf to Reſign upon good 
i MW and valuable Reaſons, as in Caſe of Plurality 
or Non-Reſidence, or when the Patron's Son 
at Age, and Qualified to take the Benefice, 
But if it had been for a Leaſe of the Glebe 
or Tythes, or Sum of Money, that had been 
within the Statute. 


By the 1 W. & M. ch. 16. After the Death of a Per- 
ſon Simonaically promoted to any Benefice, the Of- 
fence or Contract of Simony ſhall not be alledged to the 
Prejudics of any other Patron innocent of Simony, or 
of his Clerk; unleſs the Perſon Simoniacally promoted, 
or His Patron, were Convicted of ſuch Offence, in the 


0 Life Time of the Simoniack Perſon. 
he If the Guilty Patron doth preſent another 
i Wy Clerk upon the Deceaſe of the former, the 


Simony upon the firſt Preſentation, may be 
alledged both againſt the Guilty Patron, and 
his ſecond Clerk, tho' Innocent, 


By the 1 . & M. ch. 26. 12 Aun. ſeſſ. 2. ch. 14. If a 
Patron is a Papiſt Convict, or refuſes to make and ſub- 
ſcribe the Declaration mentioned 1 W. & M. ch. 26. All 
Preſentations or Grants of Ayoidances are null and 
void, and one of the Univerſities ſhall Preſent. 

By the 12 Ann. ſefſ; 2. ch. 12. If any Perſon ſhall for 
any Reward, c. in his own Name, or the Name of 
any other Perſon, Take or Accept the next Avoidance 
of, or Preſentation to, a Benefice with Cure of Souls, 
Dignity, We. and ſhall be preſented thereto; every 

uc 


The (x) King himſelf cannot Preſent the (k) 1 Inf. 
dlabled Perſon to that Church; neither can 739: 4. 


"But it is to be obſerved, That (1) General (1) 2 Cro: 
Bonds of Reſignation upon Notice, in order 248, 274- 


g 3 Cro. 180. 
to the Procuring a Benefice are allowed, not r 


Contract in the Condition; and becauſe a 24 Part 
Dur ſton a- 


gainſt Sandy,. 
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ſach Preſentation ſhall be void; and ſuch Agrecmen 


deemed a Simoniacal Contract; and the C 
rr 


3. A Lapſe is a Title given to the Ordingy 

to Collate to a Church, by the Neglect of ih 

Patron to Preſent to it within Six Month 

after Avoidance. Or a Lapſe is a Devolutig 

of a Right of ine rom the Patron t 

the Biſhop ; from the Biſhop to the Ar 

biſhop ; from the Archbiſhop to the King, 

The Term in which the Title by Lapſe Con. 

mences from one to the other ſucceſlivelyj 

Six Months, or Half a Year according to te 

(m) Dr. & (m) Calendar, not accounting Twenty eigh 

Stud. Dial. 2. Days to the Month, as in other Caſes ; hy. 

— 36. 3 cauſe this Computation is by the Eccleſiaſticy 

+6, *% Law. The Day in which the Church be 

Inſt. 135 b. comes void, is not to be reckoned as Part of 
Cont. Hob. the Six Months. 

242. I ſaid (n) before, That where the Benefice 

2 Roll. Abr. ;. void by Death, Creation, or Ceſſon, the br 

da) Dr. & tron muſt take Notice at his Peril; but in Ca 

Stud. Dial. of Reſignation or Deprivation by Canon Lay, 

2. ch. 31. (not for any Temporal Crime, as Felony, 

4'Rep. 75, c. or by Act of Parliament, except the 

Act require it, as the 13 Eliz. ch. 12. 31 Ex 

ch. 6. 3 & 4 Car. 2. ch. 4.) Notice ought to 

be given by the Patron directly to the Ord- 

nary ; and from ſuch Notice only do the du 

Months begin to give a Title by Lapſe. When 

(o) 5 Rep. a Clerk is (o) Refuſed for Illiterature or ill Lit 

” 8 6 the Patron ought to have Notice that He may 

5 00% 03% preſent another in due Time; but the LA 

ſhall ſtill incur from Death, Ceſſion, or Cres 

tion. [See How One may Ceaſe to be a Parſi 

Book 1. ch. z.] Notice is requilite to give tis 

Ordinary a Title by Lapſe. But as to others 

the True Patron may loſe his hag 

* | ta 


Ns Lan of England. 

ney bout Notice. For the True Patron is 
und to take Notice of the Avoidance a- 
ainſt (p) Strangers at his Peril. See of Liar (p) 2 Roll. 
tim, infra. ] But if a Patron preſents his Abr. 369. 
lk before the Biſhop hath (q) Collated, (q) Dr. & 

do the Six Months are expired, yet the Pre- Stud. Dial. 4. 
nation is Good, and the Biſhop cannot take ar - 
\dvantage of the Lapſe. 80 if the Patron | Roll 7 
nakes his Preſentation to the Biſhop before ; 5 367. 
e Archbiſhop hath Collated; tho Twelve 

anths are paſſed ſince the Vacancy. But if 

e Biſhop, after Twelve Months are expired, 
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| 

th oes Collate, this bars the Patron, but not 
oh Bic Archbiſhop ; for He may have a Quare 
b.. If che Biſhop does not Collate to Be- 


efices of His own Gift, they Lapſe at the 
nd of Six Months to the Archibiſhop: And 
the Archbiſhop does not Collate within 
ix Months to a Benefice of His own Gift, it 
ppſes to the King. If Title by Lapſe accrues 


o the Biſhop, and He Dies, or is Tranſlated, 
i: WScfore He take Benefit of ic, the Devolution 
av, Ws to che Archbiſhop, as He is Guardian of 


e Spiritualities. But if a Lapſe happens 


ny, 

us the King hath the Temporalities of the 

he, op the 1 N of it. If 

N accrues to the Biſhop in a (r) Metropoli- , | 

di. cal Viſication, the Biſhop ſhall have ——— 
uf the Lapſe, and not the Archbiſhop ; tho 

120 he Biſhop muſt preſent His Clerk to the 

ie, Wrchbiſhop for Inſtitution, inſtead of Colla- 

ing Him. | 

Ma ware Impedit is brought when the Pa- 


onage of the Church is Litigious, and one 
arty doth recover againſt the other, if the 
hop was not (Cs) named in the Writ, and (s) 2 Roll. 
x Months paſs while the Suit is depending, Abr. 365, 
4 Lapſe 366, 368. 


* 
. * 
* OO OD ͤòlJ — — d !! — — 
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(ec) 6 Rep. 5 2. 


1 Inſt. 344. 
b. 345. 2. 


Hob. 208. 


(Ff) Hob. 
270. 


(g) 2 Roll. 
Abr. 367. 


ch) 1 Inſt. 


344+ b. 
2 Roll. Abr. 
369. 


(i) Dr. & 
Stud. Dial. 2. 
ch. 36. 

2 Inſt. 273. 


paſt. | See 17 Ed. 2. cb. 8.] 


(k) 7 Rep 28. 


An Inſtitute of the Bool 
Lapſe ſhall incur to the Biſhop, for there 
an ri in Him (e). Therefore bil 
Quare Impedit as ſoon as may be againſt jy 
Biſhop, and Name him in the Writ, and the 
neither the Biſhop, Archbiſhop, or King, c 
take Benefit by Lapſe. But if the Faun 
within the Six Months brings a ©uare Impel 
againſt the Biſhop, and then the Six Month 
Lapſe without any (f) Preſentation by d 


Patron, Lapſe ſhall incur to the Biſhop. * ntin 

By Preſentation and Inſtitution Lapſe is ng! 
vented, to the Inferior Ordinary, tho M2 
Clerk is never Inducted. ail 


A Lapſe may incur againſt an (g) Infant. 
Feme Covert, if They do not preſent wit 
Six Calendar Months. 

If the Biſhop is a (h) Diſturber, or t 
Church remains void above Six Months by b 
Fault, there can be no Lapſe. . 

A Donative cannot Lapſe to the Ordinay 
or to the King; as hath been ſaid. [See d 
an Advowſon Donative, ſupra.] ituti 

The King hath a Prerogative as to Lapſe. 

There is no Lapſe from the King. (i) N 
may take his own Time, ſo that the Pam 
cannot preſent before the King takes Adra 
tage of the Lapſe. The King by Quare In 
dit may recover His Preſentation, and remon 
any Clerk inducted into the Living withoui 
his Prefentation, tho* Eighteen Months at 
But if the 
tron preſents, and His Clerk is inſtituted and 
induced, and then (xk) Dies Incumbent, ors 
Deprived, the King hath loſt his Title to 
ſent by Lapſe. For the King was to have tif 
next Preſentation only, which cannot 1 
be Reſtored ro Him. But many will * 
2 0 


Une 
yoid 
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che ſame Reaſon if the Incumbent Re- 
;- becauſe it may be by Contrivance to 
Feat the King of His Right. 
I the King preſents by Lapſe, when He had 
(1) Original Title, tho' the Clerk is inſti- (1) 6 Rep. 29: 
ed and inducted, yet the King may preſent 2 Roll. Abr. 
other ; becauſe the Firſt Preſentation was 35": 
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d. 
The King hath not only a Right of Pre- 
ting to Churches which Lapſe to Him du- 
ing His own Reign, but alſo to ſuch as Lapſed 
2 (m) former Reign, contrary to the ap- (m) 3 Cro. 
aring Senſe of the 25 Ed. 3. Stat. 3. 355. 
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4. Uſurpation is (n) when one that hath no (n) 1 If. 
igt Preſenteth to a Church, and His Clerk 277: b. 
admitted and inſtituted into it, and hath 

2xccable Poſſeſſion Six Months after Inſtitu- 

on, before a Quare Impedit is brought. An 

ration muſt Commence upon a (o) Preſen- (o) 6 Rep. 
tion, not a Collation ; and is ſettled by In- 29, fo. 
itution Six Months before a Quare Impedit , Inſt. 344- 
ought, ; 

15 Collation the Church is not full, nor 

Plenarty by Six Months upon Collation 

leadable ; but the Right Patron may bring 

Is Writ at any Time to remove the Perſon 

ollated; unleſs He is ſuch a Patron that hath 

yo a Right to Collate; for then againſt 

other Collating Patron, Plenarty by Colla- 

on is pleadable. A Preſentation which is 

d) void in Law (as in the Caſe of Simony, (p) 1 Inſt. 
to a Church that is full, &c.) makes no 120. a. 
Jlurpation againſt the Rightful Patron. 

The (q) Fee of an Advowſon may be (q) 6 Rep. 
ned by Uſurpation , and not only the 49. 
dance upon which the Uſurpation is; Jah 344: 
made. ** 


t 
lc 


Hin Inſtitute of the Bock! 
made. So that when the True Patron cu 
not have a Quare Impedit to Remove the þ 
cumbent to gain the Poſſeſſion, He uy 
Driven to His Writ of Right of Advowſgny 
recover the Inheritance only. [ But ſee th 
7 Ann. ch. 18. poſt. ]J ä 
There can be no Uſurpation by prelentin 
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7 | B 
rr) 1 Toft, to a (7) Donative. | 3 Jo 
5 1 N The Preragati ve of the King is, That th — 
| He may Uſurp upon others, and gain the HI 
(s) 6 Rep. heritanee of the Advowſon thereby; ON Ion | 

30, 49. no one can Uſurp upon the King, ſo a; i” 
gain the Inheritance of his Advowſon; M 5 
2 is 2 and in this Senſe Nu w. 

al! Tempus occurris Reg. 34 this 
(t) 1 Inf. (t) Inſtitutlon dy Six Months before . mec 
119. b. 3442. Inpedit brought, is a good Plenarty again .! 
2 Inſt. 358. Common Perſon or Subject; but Plenary brot 
not a Plea againſt the King till Six Moni 7 

lu) s Rep 30, after Induction, But if there is an UH e 
49, 50. tion upon the King by a (u) Compleat ir 
1122. 344.b. narty by Six Months after Induction, Mor 
767 2 4 Plenarty can only be pleaded agaiii oe 
s King's Preſentation , for the Quiet of il p 
Church. For He may remove the Intumbzlii; 
by due Courſe of Law and Judgment by eb 
re Impedit (whether He claimeth in Right a) | 
the Crown, or in Right of a Suben i 6 
then He may preſent. For as to the Nhe 

Right no Time ſhall Prejudice him. Plena ore 
by Six Months after Inſtitution is a good ate: 
againſt the Queen Conſort, tho ſhe claims ro 

Advowſon of the King's Endowment, Bui 

this Caſe of Plenarty, if the Incumbe | 
pleads the Preſentment of a Stranger, 2M. (x) 

| ep, 


03 Nullum Tempus Occurrit Regi. Lite 178. 64 
H. 1 Inſt, 90. b. 118. a. 294. be 


[ 


oy; if he ought not to ſhew, That the Stranger 
4 had (w) Title. If the Incumbent was in Six cu) Noy 
Months after Inſtitution, by Preſentment of Liſter verſ. 
'he Plaintiff, or by Lapſe; there He needs not Camel. 
hew Title. | 


By ef. 2. or 13 Ed 7. th. 5. If. » Defendant al- 
fedgeth Plenarty of the Church of His own Preſenta- 
on, the Ples ſhall not fail by Reaſon of the Plenarty, 
if . Wii be purchaſed within Six Calendar Months, 
tho! He doth not recover his Preſentation within the 
Six Months. 


o that if the Righcful Patron brings his 
Writ within Six Months, it is maintainable by 
this Statute; 4nd if the Incumbent is (x) na- (1) grep yg 
med in the Writ, He may be removed; where- 51. 
as Plenarty at any Time before the Wric 
brought, was good at Common Law, 


C Wa 
ſon i 
Ce th 


tir 2 


t thy 
T 
$) Je 
as ti 


ont The (y) King is not within this Clauſe. of (y) 6 Rep.51. 
in he Statute, where Plenarty by the Space of 


Six Months is made a Bar to a Quare Impedit; 
for the King ſhall not be concluded by ſuch 
eneral Words. | 

Plenarty upon a Collation is not pleadable, 
as was intimated before. And the Reaſon 
why Collation does not make a Plenarty, is; 
2) becauſe then the Biſhop would be Judge in .) s Rep. go. 
i own Cauſe. For the Biſhop muſt Certify, 1 Ind. 344 b. 
hether the Church is full or not; and there- 
fore the Biſhop*s Collation on this Account is 
nterpreted to be no more than a Temporary 
Provifion for Celebration of Livine Service, 


— 


= W. 4 , 
106 4 on * + ad — „—oq— 
um 
ö 


(x) Res inter Alios Ads, Alteri mere now Debs, 6 


z 


lep. 51. 
T _ 
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until the Patron does Preſent. . { See more ig 
the aforeſaid Statute concerning Heirs and h. 


fants, Heirs of full Age, Feme Coverts, Eccleſiu; 
cal Perſons ; and 6 Rep. 50.] : * 
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By the 7 Ann. eh. 18. No Uſurpation upon any Ayq, 
dance ſhall Diſplace the Eſtate or Intereſt of any Peron 
entituled to an Advowſon, or Hinder him to Preſere 
upon the next Avoidance, or to maintain a Quer: Inh. 
dit to gain the Poſſeſſion. 


Of Tiches. III. Of Tithes; 1. How Defined and Div. 
ded. 2. To whom Due. 3. Of what Dig 

due and payable, or not; and the Manner dd 

paying what is Due. 4. How They may be 
Kecovered, as alſo how Mortuaries and pen. 

ons may be Recovered. 5. To what Public 

Paymems ſubject. 6. Who may be Diſchangil 


from Payment of Tithes. an 
1. Tithes ¶ Diſmes, Decimæ) are the Tent WW 7: 
Part of the Increaſe yearly ariſing from th io 
Profits of Lands, Stocks upon Lands, and tie C 
Induſtry of the Pariſhioner, payable for the WW w 
— Maintenance of a Pariſh Prieſt, by every on: WW (t 
that hath Things Titheable, if He canna I 
() 2 Rep. 40. ſhew a Special Exemption. (z) They are n or 
11 Rep. 13, Eccleſiaſtical Inheritance, Collateral to the WW 2 
State of the Land, not iſſuing out of it, bu C 
Diſtinct from it. A 
(a) : Inſt. They are of (a) Three Kinds, Predial, Pu. I 
649. fonal and Mix d. Predial, Thofe that immed- WW © 
ately ariſe from the Land, either by Mam. ©: 

rance, of of its own Nature; as Grain of al 
Sorts, Hay, Wood, Fruits, Herbs, Cc. The ? 
are Due without Deducting the Cots, adi 
are payable where They arife. Perſonal, uc 7 
as ariſe only from the Labour and Induſtry d !: 
Man (other than Common Day- Labourer) © 


being the Tenth of His clear Gains in bi 
Trade 
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Trade or Profeſſion, after Charges Deducted. 
Theſe are paid where they are Due by Cu- 
tom only; but ſcarce paid any where in 
England, unleſs for Mills, or Fiſh caught at 
Sea; and Then payable where the Party 
hears Divine Service, and Receives the Sacra- 
ments. Mix d, Thoſe that ariſe not from the 
Ground, but from Cattle, and other Things 
that receive their Nouriſhment immediately 
from the Ground, as Colts, Calves, Pigs, 
Wooll, Lambs, Milk and Cheeſe from Cows, 
Chickens or Eggs, &. and are payable where 
They ariſe. 

Tithes with Regard to their Value are alſo 
Divided into Great and Small. Great Tithes 
are Corn, Hay and Wood. Small Tithes are 
all other Predial Tithes beſides Corn, Hay 
and Wood, as alſo thoſe Tithes which are 
Perſonal and Mix'd. Theſe ſmall Tithes 
ſometimes in the Endowments of Vicars are 
Comprehended under the Word Altaragium, as 
well as the Profits that ariſe from the Altar. 
(b) Cuſtom will make Wood and Hay a ſmall 
Tithe in the Endowment of a Vicarage, (c) (b) 1 Roll. 
or to paſs by the Word Altaragium. And the — 
Quantity will Turn a ſmall Tithe into a great 
One, if the Pariſh is generally ſown with it.“ 
And ſome Things may be Great or Small 
Tithes in regard of the Place, as Hops in 
Gardens are Small Tithes, and in Fields may 
be Great Tithes. 

2. To whom Due. The Maintenance of the 
Parochial Clergy is By the Glebe, which takes 
in the Houſe, By Offerings, By Tithes. All 
Tithes are Due of Common Right to the Par- 
lon or ReRor of the Pariſh where They ariſe, 
but by Endowment or Preſcription They may 

3 12 become 


le) 11 Rep. 


13, 14. 
1 Roll. Abr. 


6557. 
1 Cro. 161. 


1 Cro. 479, 
$78, 579. 


if He keeps it in His own Hands. (g) So if 
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become Due to the Vicar ; and the Parſon a Ten 
one Pariſh may Preſcribe to have a Portion ot Exp 
Tithes ſeparately and divided in the Pariſh af Gle! 
Another; probably becauſe the Lord of the ou 
Manor had part of his Eſtate lying in ano. WR was 
ther Pariſh, and one might pay his Tithes to It 
any Church heretofore ; or becauſe of ſome Seve 
Grant by Parſon, Patron and Ordinary. Bu bar 
no (d) Layman at this Day is capable of Dea 
Tithes, or a Portion of Tithes, but under the Cor 


Statutes of Diſſolution of Religious Houſes, Par 
or by a Grant made by the Parſon, Patron . 
and Ordinary before the Diſabling Statutes, ( 
by Vertue whereof They may become Ten. 


poral Inheritances in the Hands of Lay. Wh £0 
men. | lde 

If an (e) Impropriator, Parſon or Vicar 5 
Leaſe his Glebe Lands, and does not Grant the WI ,.; 
Tithes thereof, the Farmer or Tenant, or Tel 


Under-Tenant, ſhall pay Tithes to the Im- 
Yropriator, Parſon or Vicar. And if a Par. 
on ſows his Land, and ſells the Corn growing, 
the Buyer ſhall pay the Tiches of it to the 
Parſon. (f) But if a Parſon purchaſeth 
Lands in the ſame Pariſh whereof He is Par. 
ſon, and Leaſe out His Tithes, He ſhall pay 
Tiches to the Farmer of Them. 

A Vicar upon a General Endowment ſhall 
* not pay Tithes of His Glebe to the Parſon, | 


a Vicar is endowed of all the ſmall Tithes ari- 
ſing withia the Pariſh, He ſhall not have the 
ſmall Tithes ariſing upon the Glebe Lands ol 
the Parſon, while They are in his own Hand; 
otherwile if Glebe was in the Hands of 4 


* OI" 1 * * 


* Eccleſia Decimas Eccleſiæ ſelvere non Debet. 1 Cro. 479. 
Tenam 
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Tenant. But if the Endowment had been b 
Exprels Words. of the ſmall Tithes of the 
Glebe Land of the Parſonage, the Parſon 
ſhould pay Tithes to the Vicar, tho” the Glebe 
was in his own Hands. 
If a Pariſhioner ſows his Lands, and before 
dererance the Parſon dies, the Succeſſor ſhall 
have the Tiches, and all Profirs from che 
Death of the laſt Incumbent. But if the 
Corn, Cc. is cut Down, the Executor of the 
Parſon ſhall have the Tithes, tho' the Corn, 
Sr. was not actually Tithed. 
(h) Extraparochial Tithes (as in ſeveral (b) 2 Inft. 
Foreſts, c.) belong to the King. For the 647, 652. 
Council of Lateran did not extend to Them. 1 Roll. Abe. 


[See Book 1. ch. 2. and 2 & 3 Ed. 6. ch. 13. 7 my 


By the 28 H. 8. ch. 11. If a Parſon ſows his Gebe? 
oy wary the Executor ſhall have the Corn ſown by his 
Teſtator. 


But He ſhall pay Tithe to the Succeſſor. 

If the Glebe was in the Hands of a Tenant, 
and the Parſon dies after Severance of the 
Corn, and before Rent is Due; neither the 
Executor or Succeſſor can claim the Rent, 
but the Tenant may Retain it, and alſo the 
Crop; unleſs there was a Special Covenant 
that the Tenant ſhould pay to the Parſon's 
Executor proportionably to the Rent for ſo 
much as He ſhould receive. 


By the ſame Statute Tiches, and other Profits, ariſing 
during Vacancy, belong to the Succeſſor. ¶ See 28 H. 8. 


cb. 11. in Title Of Efates for Life, ch. 1. antes 


z. Of what Things Tithes are due and pay- 
able or not, and the Manner of paying Them 
where due. 

E Tithes 
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Tithes are to be paid of Common Right af 

ſuch Things only which do yield an Year 

(i) 2Inſt.651, Increaſe 3 and but (i) once in the Year. But 
_ this is to be underſtood where Cuſtom does ny 
11 Rep. 16. Oyer-rule. Things Fere Nature are not 
Titheable where no one hath Property, Ry 

to know what Things are Titheable, and why 

not; and the Manner of paying Tithes where 


1 from this ſhort Alphabeig! 


A. 


| a. (K) Corns, Maſt, or Pannage, if ſevere 
Q's * A and ſold, pay Tithe; (I) not if they 
11 Rep. 49. Drop and the Hogs eat them. But if ſevered 
0) Hetley and given to Swine, then the Tenth of the 
4000 „ laſt. Value thereof is Due: | 

6 2. (m) After-moth, (or ſecond Moath) pays ng 
Danv. Abr. Tithe, unleſs by Cuſtom. Lure. 

Ti. Diſmes (n) Aftcr-paſture pays only by Cuſtom. Fur 


— 3 | 
4 oll it 5 the Remains of the Graſs before Ti. 


. (o) Agiſtment (from Giſer, Facere to Lay) 
652. is a Feeding of Cattle upon Paſture Land 
Danv. Abr. which pay no other Tithe that Year ; where 
* the Cattle are either taken in for Hire, or nc: 
Abe 6 oe. for Plow or Pail, or otherwiſe Profitable 
Cont, F. N. B. to the Parſon by the Tithe of their Milk, 
$3. Wool, or Labour. If the Ground is let to: 
Stranger, the Tenth Part of the Money re. 

ceiv d is payable. Otherwiſe Reſpe& ought 

to be had to the Number of the Cattle, and 

Time of their Depaſturing in that Land. li 

the Owner eats it all up with unprofitable 

Cattle, the Tenth Part of the Value of the 

Land is payable. But often Cuſtom or Preſaiy 

1:8 
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. directs the Payment. If they are (p) Gueſt (p) Danv. 
Carle (or taken in for Hire) Suit —— Abr. 614. 


Bi WY Commenced either againſt the Occupier of 
no: che Land, or the Owner of the Cattle. But 
not Regularly againſt the Occupier of the Land. 
zu Sometimes a Pariſhioner will agiſt till Aay, &c. 
hat and then Hain the Land; and give the Par. 


ſon the Tithe of the Hay that is Cut, being 
a Great deal Leſs than if He had Hained it 
{om the Beginning. Now it ſeems reaſona- 
ble, That Tithe ought to be paid in Propor- 
tion to the Agiſtment, as well as Tithe of the 
Hay that is made. | 
Apreement for Tithes by the Parſon with a 


red 
hey WY Pariſhioner, is good for his own Time only. 
red (q) Alders pay Tithes tho' above Twenty (q) 2 Cro. 


Years Growth. 199. 
(r) Aþ is Timber, and therefore if above (r) 2 Inſt. 
Twenty years Growth is free from Tithe. 643: 
[See Wood. ] 
(s) Aſp Trees are exempted if above Twenty (s) 2 Inſt. 
I. ears Growth, in Places where they are uſed $43: 
tor Timber. 


ch B. 


Barley. See Grain. 

(t) Bark, Root, and Germins, which Grow (t) 11 Rep. 
upon the Antient Stock are not Titheable, if 49; 
the Tree was Timber. — 

Barren Land, which is ſo of its own Nature 
(not by Accident, or ill Husbandry) is not 
Titheable. But when made Good by Hus- 
bandry, Tithes ſhall not be paid for the firſt 
deren Years, by the 2 & 3 Ed. 6. ch. 13. Lands 
ganed from the Sea, Woodlands converted 
into Arable are not within this Statute, But 
p Barren 
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Barren Land ſhall, during the Seven Ye, os 
Improvement, pay ſuch Tithes as have beg 
accuſtomably paid before. 
(u) Denr. (u) Beech is Titheable ; but when uſed ſ 
Abr. Tit. Timber it is exempted by the Statute of 
Diſmes 589. Sylva Cædua, (viz.) 45 Ed. 3. ch. 3. 
(w) 3 c. (w) Bees Titheable for their Honey 2 
404, 559. Wax by the Tenth Meaſure, not by the Ten 
„„ | 
Beans. See hoy EL ; . 
( (&) Birch is Titheable, tho' of Twen 
5 a years Growth, becauſe it is not proper 1 
1 Cro. 1. Building. 
(y) 2Inſt. (y) Brick not Titheable. It is of the Sy, 
651. ſtance of the Earth, and not an Annual |; 
Cro 1. creaſe. 7 
(z) Danv. (2) Broom ſhall pay Tithe. But if burn 
Abr. Tit. in the Owner's Houſe kept for Husbandy 
Diſmes 597. within the Pariſh, it may be diſcharg'd. Ar 
ſo it may be Diſcharged by Cuſtom. 


C. 


Calves are Titheable, and the Tenth is to 
(a) Reym. be taken away (a) when it is weaned, and cat 
277. ' live on ſuch Food as the Dam doth. One in 
| Seven is uſually paid. If there are Fewer 
Calves than Ten, Cuſtom muſt direct in the 
Payment; and a Cuſtom for paying the Tent 

5 Part of the Price for every Calf that is Solch 
(b) Lyn- is a good Cuſtom. The Tithe is to be (b) ap 
wood Cap. portion'd by the Month-Rate, if they ar 
Quoniam Enpendred, brought forth and nouriſhed in 

Audivimuf. Different Places. 

Cattle feeding upon Waſts and Common 
where the Bounds of the Pariſh are na 
known, pay Tithe to the Parſon _ tte 
tee 233 N wer 
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awner of the Cattle dwelleth, by the 2 &- 3 
El 6. ch. 13. If they are kept for the (c) (e) Roll. Abr. 
Plough and Pail they pay no Tithe for their 646, 645. 
Feeding. The Pariſhioner hatch the Benefit of 
their Labour. Oxen or Steer, bred or bought, 
nd then Sold ſnall pay Tithe for their Pa- 
ure; and ſo for the other fatted Cattle. If 
they feed one Half Year in one Pariſh, and 
the other Half in another, the Tithe ſhall be 
qually Divided betwixt the Two Parſons, 
ind ſo proportionably. See Agiſtment. 
(d) Chalk, or Chalk-Pits, Clay and Coal being (d) 2 Inſt. 
Part of the Freehold, and not Annual, pay 651. 
no Tithe. 
Cheeſe is only Titheable where Tithe is not / 
paid of the Milk. (e) And is Due only by (e) 1 Cro. 
uſtom. Sog. 
Cherry-Trees if uſed for (f) Timber in the g Koll. Abr. 
ounty (as in Buckinghamſhire) are Diſcharged. f ) 2 Roll. 
Otherwiſe not. Abr. 83. 
g) Chicken not Titheable, where Tithe (g) 1 Roll. 
Eggs are paid. Abr. 642. 
Colts are Titheable in the ſame Manner as 
alves. See Calves. 
(h) Conjies Titheable only by Cuſtom for (b) Dany. 
hoſe that are Sold, but not for Thoſe ſpent Abr. Tir. 
the Houſe. | Diſmes 583. 
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the Com Titheable. And the (i) Pariſhioners (i) 1 Roll. 
et Common Right ought to cut Down the Abr. 644. 
16, orn, prepare it, and bind up the Whear. 
ap- beaves. And if the Pariſhioner will nor 
at Wk) ſo his Land, the Parſon may have his (k) 2 Vent. 


Action againſt him for his Due. Sce Grain. 48. 
Cows pay no Tithe for their Paſturage, if 
ey yield Milk. 


U) Deer 
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(1) 2 Inft, (1) Deer not Titheable, without Cuſtom. 
651. (m) Dotards, or old decayed Trees, having 
(m) 11 Rep. been once Privileged, as Sylva Cedua, (hl 
49. —q -—4 Pay Tithes, tho' cut Down for Fire. 5 
n) Doves kept in a Dovehouſe Tithe 
(o) r Vent.s. 15 ſpent in the Houſe not Titheable of Con 

mon Right. See Pidgeons. 


E. 


(o) 1 Roll. (o) Eggs are Titheable when Tithe is n 
Abr. 642. paid for Chicken, or when the Young are ng 


„ 8 0 

paid in Kind. f. 
(o) 2 Inſt. (p) Elm being Timber, is Diſcharged wi /:) 
643- the Statute of Sylva Cædua. But not it und du 
Twenty Years Growth. E 
the 
F. Fu 
| the 
(q) 1 Roll. (q) Fallow Ground is not Titheable, becui ry; 
Abr. 642. it improves the Land by lying Freſh. Bu iWM'ithe 
it be kept Fallow beyond the Courſe of Hil N 
bandry to the Prejudice of the Parſon, Miel! 
Parſon ought to have Tithes of the Land. y thi 


Fenns being Drained , not privileged af 

| Barren Land, by the 2 & 3 Ed. 6. ch. 13. 
(0 Danv (r) Fiſh taken in the Sea Titheable by Ct 
Abr. Tit. ſtom in Money, after Coſts deducted; br 
Diſmes 583, cauſe a Perſonal Tithe. Fiſh in Ponds al 
584. Rivers encloſed (not Common Rivers) ouglt 
to be ſet forth as a Predial Tithe in Kind 
Fiſh in Common Rivers Titheable only h 
Cuſtom. | 
Wh 


in Laws of England. 

fax is a ſmall Tithe, tho' ſown in large 
eld; and every Acre of Hemp or Flax ſown 
all pay yearly Five Shillings for Tithe, and 
» more; and ſo proportionably for more or 
{: Ground, according to the 11 & 12 . 3. 
„ 16. [See 6 Apn. ch. 28. ] 

Fleeces. See Wooll. 


ubje& ſhall pay Tithes. And if a Foreſt be 
iaforeſted, and within a Pariſh, ic ſhall pay 
the. 

ful, as Hens, Geeſe, Ducks, are to pay 
ithes either in Eggs or the Young, accord- 
gto Cuſtom, but not in both. See Turkeys, 


e Trees the Vendee or Buyer pays the 
the. | 

Fruit Trees, Cut down and Sold, pay no 
the, if they have paid Tithe Fruit. 


au Fuel, if ſpent in the Pariſhioner's Houſe, not 
i itheable. See 7/ood. | 

Ha Fimzes, if Sold, pay Tithe. But if uſed for 
„rel in the Houſe, or to make Pens for Sheep 


the Husbandman, otherwiſe. 


ie 
| G. 
C LED. 
BR Gardens are Titheable as other Lands, and 
u erefore Tithe in Kind is Due for all 
age erbs and Plants, as Parſy, Sage, Cabbage, 


wrneps, Saffron, Moad, &c. But Money is uſu- 

y paid by Cuſtom or Agreement. 

Geeſe, See Fowl, | | 
* Grain, 
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(s) Freſt (tho' in a Pariſh ) ſhall pay no () 1 Roll. 
ithes while in the Hands of the King. But 225 oy 
Foreſt within a Pariſh in the Hands of a 3 Cro. 94. 


79 Fruit, as Apples, Pears, Plums, Cherries, &c. (t) 2 Inſt. 
due in Kind when Gathered. If Sold on 652. 
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h, : 
Grain, (as Wheat, Barley, Beans, &c.) H 


is Titheable according to the Cuſtom of ii do 
Place; and is commonly Tithed by the T0 Ng 
Shock, Sheaf or Cock, where the Cuſton e V 
the Place is not otherwiſe. The Patſon. 10 
His Servant may come upon the Land ui Te. 
the Tithes ſet forth, and to carry I, 
(o) Danv. away. (u) If Corn, Ce. is Sold fand © 
Abr. Tit. the Vendee or Buyer ſhall pay the Tithe, ens 


Diſmes 614. if Sold after Severance, the Vendor or | 
* muſt pay it. 

(w) 1 Roll. (w) Graſs mowed isTitheable by Payment, 
Abr. 644, the Tenth Cock. But the Manner of Tithi 
645. is Governed by Cuſtom. As to Graſs ſtand 
ſee Agiſtment, ante. If cut down and came 

away in Swaths without Fraud, for u 

ceſſary Suſtenance of Plough-Cattle (Cn 

Horſes being included under that Term) 

ving otherwiſe not ſufficient to feed them, 

| Tithe is Due. 

(x) 2 Inſt. (x) Gravel being of the Subſtance of vill" 
651. Earth, and not Annually Increaſing, yu me 
no Tithe. 


H. 


(y) Danv. ( 7 Hale, Holly, Willow, Maple, Thhite-Th 
Abr. Tit. c. regularly Titheable, tho' of Twa 
Diſmes 389. Years Growth, unleſs They are uſed for Bull 
ing by the Cuſtom of the Country. 

Hay is Titheable by the Payment of ti 

Tenth Cock, and (if 4 Cuſtom is not othe 

wiſe) the Pariſhioner ſhall make the Gal 

Cocks into Hay for the Parſon's Tithe. l 

if the Pariſhioner is not obliged to make ii 

Tithe into Hay, he may leave it in Gu 

Cocks or Swaths, as the Cuſtom is, and 

Parſon muſt make his Graſs into Hay, andi 

We) 
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* do it on the (2) Lands in which ic Grew, (2) 1 Roll. 

Igo over the Land of the Pariſhioner in 3 

ne to make it. [L See 2 & 3 6, * 
:.] If che Cuſtom is to (a) Meaſure out (4) Hob. 2 f. 


Tenth Part of the Graſs that Grows on the 
xd, the Cuſtom is Good. And if Mea- 
in Ground is ſo Rich, that there are two 
ops of Hay in One Year, the Parſon ſhall 
ve Tithe of Both. Alſo Tiche ſhall be 
id of Hay made of Graſs growing in (b) (b) 2 laſt. 


chards. It is no good (c) Modus. That the 952: 


+. Wiſeiſh i Rol 
" {Wrilhioner having ſpent All his Hay upon (c) 1 Roll. 
10 Beaſts of the Plow, that therefore He om 


uld be Free from Payment of Tithe 


* J 
(d) Headlands not Titheable, if only large 


1 ough for Turning the Plow. Therefore of 4 1 
n, oer Headlands Tithe is payable. 1 Roll. Abr. 
Heath, See Barren Land. 646. 
tb Penny, or Smoke Penny, ſeems to be a 

ric) ment for Wood burn'd in the Houſe. 


Hemp. See Flax. 

Herbage is Titheable for Barren Cattle kept 

Sale, which yield no Profit to the Parſon. 

e) Herbage of Ground whereon Corn has (e) 2 Iaſt. 
dn the ſame Year, and whereof Tithe $52. 


been paid the ſame Year, is not Tithe- 


no Modus for Hops becauſe lately come 
0 England. 


orſes, See Agiſmens. 


E 
Holy. See Hazle. | 
f th ey. See Bees. 1 
th ps pay Tithe by the Poll, and the Tenth 14 
be ſet out before they are (f) Dried. But (f) 1 Roll. 14 
Hop- Poles are not Titheable. There can Abr. 644. | 
| 


(g) Houſes 
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(g) 11 Rep. 
16. 
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(g) Houſes do not pay Tithe of Cony, 
Right. But a Modus may be paid for Hou 
in Lieu of the Tithe of the Land, g 
which the Houſes are Built, and may he, 
for in the Eccleſiaſtical Court. ¶ See the 
H. 8. cb. 12. 23 Car. 2. ch. 15. For Tithes| 
Houſes in London.] A great many Citiesy 
Boroughs Have a Cuſtom to pay a Moy 
their Houſes. [See the 2 & 3 Ed. 6, cb. iz 


K. 
Kids are Titheable as Calves. See Calvy, 
Ko 


Lamb is Titheable in the ſame Manner 
Calves. See Calves. (h) If they are pay 
at a certain Day, and the Pariſhioner ſell; 
his Lambs before the Day to deceive the}; 
ſon, it is Fraud, and He ſhall pay the Val 
If they are Yeaned in another Pariſh, andi 
not tarry there Thirty Days or more, 
Tithe due for them to the Parſon of t 


Place. (i) A Cuſtom to pay a Half. pe 


for every Lamb under Seven, and if there! 
Seven then the Parſon to have the ſeven 
Lamb, paying Three Halfpence, . 
Good. | 1 
(k) Lead is only payable by Cuſtom ; fo 
is of the Subſtance of the Earth. 
Lime Titheable only by Cuſtum, as Lead 
(1) Loppings are Titheable, except of Ii 
ber Trees of the Age of Twenty Yea 
above, the Branches being then Privileg 
with the Body, according to the Statut 
Sylva Cædua. See Mood. 4 
I | 
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Maple. See Hale. 
u of Oak or Beech. See Acorns. 
n Milk is Titheable when Tithe is not (m) Danv. 
z of Cheeſe, all the Year, unleſs Cuſtom Abr. Tit. 
rer-rules. And it is to be paid to the Parſon Diſmes 596. 
f that Pariſh for that Time where the Cows 
2d, at every Tenth Meal, not by the Tenth 
rt of every Meal, by reaſon of the Trouble 
at would ariſe in Collecting ſuch ſmall Par- 
g. It muſt be brought to the Houſe of the 
arſon or Vicar. In which particular this 
the differs from all others, which muſt be 
ach d by the Receiver, | 
(n) Mills are of two Sorts, Corn Mills, or (n) Danv. 
ill; for other Uſes, as Paper Mills, Fulling Cc. 590. 
ls, Iron Mills, &c. Corn Mills, driven by 
ind or Water, pay the Tenth Toll Diſh to 
e Parſon of the Pariſh where the Mill 
ands. Other Mills pay no Tithe, unleſs by 
uſtom. All Corn Mills not erected (o) be- (o) 2 Inft. 
re the 9 Ed. 2. ch. 5. are Titheable. But if 622. 
can be proved that the Mill was erected 
fore the Memory of Man, and that it never 
aid Tithe, the Law will preſume it to be 
ch an Antient Mill as is within that Statute. 
ut it is ſaid, That the Tenth Toll Diſh is 
0 where paid, and that ir is only a Perſonal 
the, and muſt be paid with Deduction of 
volts where the Miller dwells and hears Di- 
ne Service. t | 
If one pays Tithe for his Corn, and after 
prinds the ſame at a Mill in the ſame Pariſh, 
0 Tithe for (p) Meal. ( 
p) 2 Inſt. 
(q) Mines are only chargeable by Cuſtom. 652. 
or they are of the Subſtance of the Earth, (q) F. N. B. 
d not an Annual Increaſe, 


53. 
Modus. « Inſt, 65 I, 
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(r) 2 Inſt. 


491. 


(s) 1 Roll. 
Abr. 641, 
642. 

(t) Danv. 
Ge. 585, 
614. 


2 Recompence to the ReſpeRive Biſhops, &.] 


N 
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Modus. See Who may be Diſcharged from 
Payment of Tithes, infra. 


C 


(r. Mortuaries, or Coarſe-Preſents, ate 3 
Tiches, yet they were given for Recompe \ 
of Perſonal Tithes and Offerings not paid,” 


Ignorance, Negl gence or Fraud, in the lit 
time of the Pariſhioner, as the Beſt Hort 


c. They are Due by Cuſtom only, and N 
now ſertled co be paid in Money, 5 

By the 21 H, 8. ch. 6. (via) Where Mortuirie Tit 
Due by Cuſtom, He that Dieth poſſeſſed of Mov C 
Goods to the Value of Forty Pounds end Upward, Hand 


Debts firſt paid) pays Ten Shillings; He that Dj 
poſſeſſed of Goods to the Value of Thirty Pounds, 
under Forty Pounds, pays Six Stillings and Fig 
Pence; Dying poſſeſſed of Goods to the Value of $; 
Pounds Thirteen Shillings and Four Pence, and und 
Thirty Pounds, pays Three Shillings and Four Peng 
Goods under Six Pounds Thirteen Shillings yield oi": 
Mortuary, No Mortuary is to be paid by any Fen 
Covert, Child, Perſon not keeping Houſe, Way-fiiriy 
Man, One not Reſiding in the Place where He happen 
to Die; for his Mortuary ſhall be paid in the Place ve een 
He had His moſt Abode. See the 12 Am, vo. 1 pay: 
ch. 6. For taking away Mortuaries within the Dioctl 
of Banger, Landaff, St. Davids and St. Aſaph, and Givic 


N. 


(s) Nag, or Riding Nag, kept only for born 
Maſter — Ride on, hon no Tithe for Pall 
rage. 
(t) Nurſeries ſhall pay Tithes, if the Own! 
Digs them up and makes Profit of them, an 
ſells them into another Pariſh ; or it ti 
Owner pulls them up, He pays Tithes. ba 
if the Owner ſells chem ſtanding, and tl 
Vendee pulls them up, He ſhall pay dt 
Tithe, 

4 {u) 0 
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| O. 


(u) Oak, together with Aſb and Elm, is Pri- (u) Dane, 
tleged as Timber {rom paying Tithe by the &. 39. 
batuce of Sylva Cædua, if of or above Twen- 
© Years Growth. Oaks under Twenty Years 

rowth, which may be Timber, are alſo Pri- 
jileged. * And tho they become Dry and Rot- 
ten, and not fit for Timber, they ſhall pay no 
Tiche if they were once Privileged. , | 

Oblations, Obwentions,, Offerings, (w) (one (w) 11 Rep. 
ind the ſame Thing, tho' Obvention is the 16. 
largeſt Mord,) are in the Nature of Tithes. 2 Inſt, 656, 
Dferings are reckoned amongſt Perſonal 561. 

ithes, and ſuch as ariſe from the Labour and 
Induſtry of the Pariſhioner, payable accord- 
ing to Cuſtom to the Parſon or Vicar, either 
Decaſionally at Sacraments, Marriages, Burials; 

burching of Women ; or at Conſtant fared 
Limes, as At Eaſter, c. Theſe ſtated Offerings OE 

tem to be a Compoſition for Perſonal Tithes © © 
bayable at Eaſter. 3 Hg 

(x) Orchards pay Tithe. of Fruit. And if (x) 2 Toft: 
the Soil of an Orchard is ſown with any Kind 632. 
of Grain, the Parſon ſhall have Tithe of the 
Fruit Trees and of the Grain, as alſo of the 
Graſs; for they are of ſeveral and diſtinct 
Kinds, If one cut down Trees which have 
ora Fruit, whereof Tithe has been paid, no bh 
Tithe ſhall be paid of the (y) Faggots or Bil- (y) 2 Inft. 
lets of the Trees: S2, 621. 


P. 


Pork pays Tithe for the Deer, and for the 
Hlerbage by Cuſtom. If converted into Til- 
ige; it ſhall pay in Kind. [See Who 
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(2) Danv. 
c. 583. 


(a) 1 Roll. 
Abr. 647. 


(b) Danv. 
Cc. 583, 
593, 597. 


(c) 1 Roll. 


9. 
(e) Plowd. 
470. 


(f) 2 Inft. 
ER 
Danv. Cc. 
598. 


(g) Danv. 
Ec. 585, 589. 


An Inſtitute of the Book | 


may be Diſcharged from the Payment of Tit 


oſt. | 
f (2) Partridges and Pheaſants, being Feræ y 


ture, yield not Tithe of Eggs or Young, Ay 
tho' they are Tame, and kept in a Place e 
cloſed, and lay Eggs and Hatch young Ong 
yet they pay no Tithe. 

Paſture. See Agiſtment. 

(a) Peaſe gathered for Sale, or to feed Hogs 


are Titheable ; but not Green Peale to ext 


the Houle. 

(b) Pidgeons ought to pay Tithes if they z 
Sold, and not ſpent in the Houſe. This 
alſo True if they Lodge in Holes about 
Houſe, as well as in a Dove Houſe. Bu 
Cuſtom Pidgeons ſpent in the Houſe may 
Titheable, tho' not of Common Right, 

Pigs are Titheable as Calves as ſoon as the 
are Weaned, and can live without the Da 
Uſually when Three Weeks Old. See Cay, 

(c) Pits and Quarries pay no Tithe. 

Plants. See Nurſeries. 

(d) Pollards of Fifty Years Growth, whe 
fell'd pay Tithe. (e) Pollards are Trees uſual 
Lop'd, and therefore diſtinguiſh'd from Tin 
ber Trees. 


R. 


f) Rakings are not Titheable of Comma 
Right; but this is to be underſtood of Rab 
involuntarily, not fraudently, ſcattered. 

Rate-Tithe is a Payment by Cuſtom for feet 
ing of Sheep, &c. 

(g) Roots not Titheable, unleſs by Cuſto 
if the Wood paid Tithe ; becauſe they dond 


renew annually, Roots of Timber Trecsd 
| WIA 


Ch, 2. Laws of England. 


,hat Age ſoever are exempted as Parcel of the 
Inheritance. And ſo the Germins that Grow 

„Mot of the Roots. 

. And N 

Ce eg 8. 


Saffron is a Predial and Small Tithe, and is 
Ticheable tho* gathered but once in Three 
Years. 

eat i S not Titheable but by Cuſtom only. 

(h) Sheep are Titheable for Lamb and Wool. ch) 1 Roll: 
ee Lamb and Wool.) If killed and eaten in Abr. 642, | 
he Houſe, no Tithe is to be paid for their 547. Mi 


out eeding. 2 | 5 

ut (i) Slate is not Titheable of Common Right (i) 2 Inſt; wht + 
ay iu only by Cuſtom. * ! g 
(k) Stubble pays no Tithe, becauſe this is(k) 2 Inſt. bil 

the bay Part of the Sralk upon which the Corn $52- bl 
Du chich was Tithed before) did grow. 4H 
hoe Sylva Cædua. See Mood. . 
uy 

T. il 


, or Vetebes, and other Coarſe Grain, 
Toys Tithe. But if they are cut down (1) (1) 1 Cro. | 
reen and given to the Cattle of the Plough, 139- ] 
0 Tithe ſhall be paid of them, if there is 
ot ſufficient Paſture in the Pariſh for the 1k 
attle that pay Tithe. 

? 

| 

| 


(m) Tile is not Titheable, being of the (m) 2 Iaft. 
3 of the Earth and no Annual In- 657. 

ſcale, 

Trees. See Nurſeries. 

{ 0) Turf is Tithe-free, as Part of the Free- (a) Ibid, 
old. 


0088 (0) Turkeys and their Eggs are ſaid to be (o) Dany, 
cs rempt from Tithe, becauſe Fræ Nature, Cc. 583: 


Wy þ lzre, 
U 2 Veniſon; 


An Inſtitute of the Bock! 
U. 


Veniſon. See Deer. 
(p) 2 Inſt. (p) Under wood is Titheable, and the Tic 
642 ſhall be paid of Underwood digged up by t 
Roots. If Underwood is Sold ſtanding, th 

Tithe ſhall be paid by the Buyer. 


W. 


Warren, See Conies. 
Waſte, where Cattle feed, pays Tithe. An 


By the 2 Ed. 6, ch. 13, The Tithe of Cattle feedi 
on larg: Waſts, where the Pariſh is not certainly know and 


ſhall pay Tithe to the Incumbent of the Pariſh in wid 
the Owner of the Cattle does dwell ; unleſs by Cuſt 
ſettled otherwiſe, 


Wax. See Bees. 


Wheat. See Grain. | + a 

(a) 2 Inft. (q) Willows ought to pay Tithe, if not ui ee. 
642, 643. for Timber. ny 
* - (r) Woad growing in the Nature of an Her ps. 
C) Bo. is a Predial and Small Tithe. 1 
5 Woe is Titheable becauſe it is of Anf; 
Growth, tho' the Tithe is not of Anu; 

Payment. It is a Predial and Great Tig) K 

00 13 Rep due of Common Right, (s) tho' ſome ſay it Mn s 
13. due by Cuſtom only. But between Parſon r d 
| Vicar, either by Vertue of the Endowment, reſe. 
by Preſcription, it has ſometimes been Otter 

ſtrued to be a Small Tithe, and to belong orcu 

the Vicar. rete 


n It may be Diſcharged of Tithe : 1. Vi 
(t) 2Inſt.642, Regard to the (t) Age, as Timber of or abo 
643, 644+ Twenty Years Growth, by the Statute 6 
Dany. Te, Sylva Cædua, 45 Ed. 3 ch. 3. Some hant 
597. affirmed it may be Diſcharged - — 

Ie 
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Twenty Years Growth, if it is or may be 

iber. 2 With Regard to the Uſe it is 
it to, as for the Owner's Firing in a Houle 
(i) Husbandry, or to burn Brick to repair (t Vent. 75. 
» Houſe; or for Hedging and Fencing the 
me in the ſame Pariſh ; unleſs that it is 
e cbeable by Cuſtom. 3. With Reſpect to the 
lee of its Growth, as in the Milde or Mealds 
Hus, the Woody Part) of Kent and -Suſſex, 

is Diſcharged by Preſcription. For a (u) (u) Dr. & 
ounty may Preſcribe to be quit of the Tithe * Dial. 
. or any other Tithe, but a Town can- ? 1 
ein (When it is Titheable it is ſet out while (w) Hob. 
non W:nding by the Temh Acre, Pole or Perch, or 250. 
nbi ben cut down by the Tenth Faggot or Billet, 
the Cuſtom has been. If He that ſells the 
ood doth not ſer out the Tithe, He is liable to 
y Treble Damages by the 2 Ed. 6. ch. 13. and 

e Parſon may (x) ſue either the Buyer or the (x) Danv. &. 
eller by the Spiritual Law; but the Buyer 614. 
nly by Common Law. But Quære, For per- 
aps the Vendee may not be known. 
Wool is a mix'd and ſmall Tithe. All agree 
at it is Titheable of Common Right, when 
is Clip'd. It is due and pay able of Sheep 
) killd and ſpent in the Houſe, of (z) Rot- (y) 1 Rol!; 
n Sheep which Die, of Neckwool cut off Abr. 646,647. 
r the Benefit of the Wool (not if it is to (2) F. N. B. 
reſerve the Sheep from Vermin ) becauſe F n. Abr 
therwiſe there might be Fraud, or an Op- 64,645,646. 
Ortunity of Spoiling the Fleece under the | 
V <<nce of Neck-ſhearings; of the Wool of 

ambs (a) ſhorn at Aidſummer, tho Tithe was (a) 1 Roll. 
aid of the Lambs at Mark-tide; for this is a Abr. 642. 
ew Increaſe. One in Seven is uſually paid 
trad of One in Ten. If there is under 
3333 Ten 


Tithe 
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(b) 1 Roll. Ten ( b) Pound of Wool at the Sheary ſai 
Abr. 648. Time; a Reaſonable Conſideration ſhall 1 

paid, becauſe being Due of Common Rig. 
a Modus in non Decimando cannot be allowed 
if Leſs than Ten Fleeces, they ſhall be Di 
ded into Ten Parts, or an Allowance other 
(e) Lynwood Wiſe made. If Sheep are (c) Removed ft 
cap. Quoni- one Pariſh to another between the Time , 
am Propter. Shearing, each Parſon muſt have Tithe , 
— —_ Rata. But for Feeding under Thirty Das 
mus. no Rate Tithe is to be paid. Likewiſe, ] 
Sheep Feed all the Year in one Pariſh, a 
Couch in another, the Tithe ſhall be equal 
Divided betwixt the Parſons. If Sheep i 
brought from one Pariſh to be ſhorn in an 
ther, where they were not before, the Tith 
is payable to the Parſon of the Pariſh when, 
they came, if the Pariſh is known; otheryil 
the whole Tithe is payable where they x 
(d) Lynwood ſhorn. Laſtly, (d) If a Son or Daught 
cap. Quoni-have five or ſix Sheep in the Father's Flock 
am Propter the Father ſhall pay Tithe for Them with te 
Long Re:eſt, if he takes the Profits of them to hi 
n _ 5 [ See Deggs's Parſons Counſellor, Par 
2. 6b. F. 
In a Word, it is to be obſerved, That th 
Manner of Payment of Tithes is for the mol 
part Governed by the Cuſtom of every b 
Tiſh. [ See Biſhop Gibſon's Codex Fur. Ec, 
Angl. pag. 706, &c.] N 
3. Ho .] Tithes may be Recovered ; As all 
wt Mortuaries and Penſions may be Ri 
vered. 


By the 27 H. 8. ch. 20. If a Judge of an Eccleſi 
cal Court makes Complaint to Two Juſtices of the Peace 
(One Quorum, ) of any Contumacy or Miſdemeandt 
commi'ted by a Defendant in any Suit depending fit 
Tithes, Offerings, and other Duties of the * 
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Neary id Juſtices ſhall commit ſuch Defendent to Priſon, 
ie to remain without Bail, till He finds ſufficient 
urety to be bound by Recognizance, or otherwiſe, to 
re due Obedience to the Proceſs, Decrees and Sen- 
"ces of the ſaid Eccleſiaſtical Court. | 


oe This Act extends to (e) Predial, Perſonal, (e) 2 Iaſt. 


e i Tithes, but to Eecleſiaſtical Per- 662. 
nes as, and their Farmers only, and out of the 
be iy of London. It does not extend to give 
D enedy to Lay Impropriators. Therefore 


the Relief of (f) Impropriators and Lay- (f) 2 Inſt. 
„A en that had Right to Tithes afterwards upon 648. 
e Diſſolution of Monaſteries, Cc. It is en- 


acd 


and 
Tich By the 32 H. 8. ch. 7. That if Tithes and Offerings 
ene e not ſer out and paid, the Party Grieved, Eccleſiaſti- Js 


| or Lay, and their Farmers, may convene Him that 
hetꝛins them before the Eccleſiaſtical Judge, &c. 

' 8 ut all Perſons that are Diſſeiſed, or kept from their 
wful Inheritance, Freehold, Term, Right or Intereſt 
any Parſonage, Vicarage, Penſion, Tithes, Oblations, 
other Ecclefiaſtical or Spiritual Profit, which are 
ade Temporal, and abide in Temporal Hands to Lay 
les by Law, may have like Remedy in the Temporal 
ourts, as for other Lands and Tenements. 

This Act does not extend to the City of London, or 
uburbs thereof. 


Note, That the former Part of this Act does 

dnly extend to Tithes and Offerings, not to 

ther Church Duties. But this Statute gives 

kemedy in the Temporal Courts to Lay-men, 

ot only for Tithes and Offerings, but for any 
cclefiaſtical or Spiritual Profit, where the 

Uwner is (g) Diſſeiſed, or otherwiſe, put (g) 1 Inſt. 
rom the ſame, Yet the Owner may ſue for 159. © 

be Subſtraction of the ſame in the Eccleſiaſti- 

al Courts, or at the Common Law, at his 


lion, 
U 4 Note 


(k)) Cro;. (K. Stranger, the Remedy againſt the Sti 
607. 1 86 is in the Temporal Courts for Treble tit 
Bit. | 


$13, 649. the 


Vote alſo, That by this Statute the p: 
cannot be —. — in the — | 55 
Court to give Security for His Obedieng ai 
bur only to the- Definitive Sentence, and thy 
the Security muſt be by Two Sureties. Whers 
”" *- © as by the 27 H. g. ch. 20. beforementiony 
* Surety muſt be Demanded by Eccleſiafticy 
Perſons and their Tenants, upon Contumacy i 
any Part of the Proceedings ; and one Suren 
ſufficetn. ; 
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(h) 2 Inſt. By the 2 & 3 Ed. 6. ch 13. (b) Remedy is given boy 
662. to Lay and Eccleſiaſtical Perſons for Predial, Perſou 
and Mix'd Tithes. For it is enacted, to ſupply fame 

Defects, That every Subject ſhall without Fraud yiel 

and pay all Predial Tithes in Kind, 4s bath ef Right ln 

Tielded and Paid within Forty Years before the mikin 

of this AR, or Of Right and Cuſtom ought to have been Pail 

And if any carries away ſuch Tithes before He hut 

juſtly Divided and fer forth the ſame, or othervil 

agreed for them with the Parſon, &c. or Farmer the 

of, He ſhall forfeit Treble Value of the Tithes ſo ue 

away, h 


(i) The Senſe of theſe Words, As hath. 

(i) 2 Inſt. Rigbr been Yielded, relates to Tithes in Kind 
yielded within Forty Years. And the Ward 

Of Right and Cuſtom ought, &c. relates to 1 

Rightful Cuſtom De modo Decimandi; which 

ought to be padde. 

If the Tithes are ſet out and ſevered fron 
the Nine Parts by the Owner, They are be. 

come Lay Chattels; inſomuch, That if aft 

the Severance they are Carried away by 1 


54 70 If the (1). Owner of the Land cats 
Away after Severance, this is no ſerting 
466 wt « 4 . 1 a 
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by Obſerve, That che Treble Damages are to 

ſt recovered in the Temporal Courts by 

gion of Debt; for the Treble Damages are 

en Generally, not limiting where to be reco- 

red ; and chat the Forfeiture is to be given 

\ the Party (m) Grie ved, not to the King; (m) 1 Inft. 
it is not given to any Perſon in Certain 159. 
the Statute. But the Forfeiture cannot — 650. 
claimed of Executors, becauſe the Wrong! . 5+ 
3 Perſonal, and it was a Perſonal Con- 

apt of the Statute. 


It is enacted alſo by the ſaid Statute of the 2 & 3 
1 6, That at all Times, and as often as the Predial 
hes ſhall be due at the Tithing Time of the ſame, 
ſhall be lawful for the Parſon, Cc. or his Deputy or 
ervant to View and ſee the Tithe juſtly ſer forth, and 
he ſame quietly to take and carry away. And if any 
efon carry away his Corn, Hoy, &c. before the Tithe is 
tforth, or willingly withdraw his Tithes of the ſame, 
r do ſtop or let the Owner thereof, or His Deputy or 
wont, to view and carry away the Tithes to the Loſs 
„ Hurt of the ſame, then upon due Proof before a 
icicual Judge, the Party ſhall pay Deuble the Value of 
he Tithes, beſides Coſts of Suit, and may be Excom- 
unicated, Ce. | | 


Note, Theſe two Clauſes of the Statute ex- 
end to Predial Tithes only, and give Remedy 
5 well to Laity as Clergy., Mixt and Perſonal 
Lites are provided for in a Clauſe afterwards, © 
The Laws of the (n) Church oblige the (a) Danv. Ge, 
Uwner of the Cor, Hay, &c. to give Notice 595- 
o the Parſon, Gr. But by Common Law ſuch? Ventr. 48. 
ice is not neeeſſary; and the Statute gives 
e Parſon, &. only. a Right of ſeeing the 
Lithes ſet out; but does not Oblige to No- 
ice. 


1 
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The Double Value to be recovered in d 

(o) 13 Rep. Eccleſiaſtical Court, is (o) equivalent vit 
. 5 R the Treble Forfeiture to be recovered in th 
z Inst. C, Temporal Courts; becauſe one may (y 
651, in the Eccleſiaſtical Court for the Tiths 
themſelves, i. e. a Recompence for then 

(p) 2 foit. and have moreover the Double Value. () 
651, So that the Suit in the Eccleſiaſtical Coup 
is more advantagious than the Suit for thy 

Treble Forfeiture in the Temporal Cours; 

becauſe in the Temporal Courts He fl 

recover no Coſts, as He may in the Ecck. 

ſiaſtical Court with the Tithes themſehez 


and a Double Value. But then it is to be con, TE 
ſidered, That tho? the Plaintiff is caſt in && YR 
Temporal Courts, He ſhall pay no Coſts f et 
the Defendant, as He may in the Eccleſiafi. nd C 
cal Court. But now | Moc 

| Iz 


By the 8 & 9 V. z. ch. 11. Coſts are given with the 
Treble Value in the Temporal Courts, where the ſing 
Value or Damage found by the Jury ſhall not exc: i", or 
Twenty Nobles. And by this Statute the Defendant 
— recover his Coſts, [See the 7 & 8W. 3. ch j. 
poſt. | 

Again, By the 2 & 3 E4.6. ch. 13, Mixt and Smull pon ( 
Tithes, Offerings, Mortuaries, Penſions, Synodily ot ir 
Proxies, c. and Perſonal Tithes may be ſued for i 
the Eccleſiaſtical Courts. But for Perſonal Tithes, &. 
the Ordinary cannot Examine the Party upon Ozth. 


[See in the ſaid Act of Ed. 6. concerning! 
Suggeſtion for a Prohibition and Coſts. And 
ſee the Expoſition of this Statute 2 Inf. 64, 
Cc. and ſee concerning Mortuaries and Pw 


ſions, infra. 


By the ) & 8 W. 3. ch. 6, Small Tithes of or unde As 
the Yearly Value of Forty Shillings from any one Per. Ap 


ſon, may be recovered within Twenty Days after De 


many, and within Two Years after Due, * Ls 
ultics 


cha. Laws of England. 


aſtices of the Peace not intereſted in the Tithes ; who 
dummon the Party in Writing, and after Appea- 


= or in Detault thereot, Determine the Caſe in 
th WW Writiog with Coſts, not exceeding Ten ShiJings, a- 
ſve WMgeinſt the Plaintiff or Defendant; with Liberty of Ap- 


peil to the Quarter Seſſions; whoſe Judgment ſhall be 
Final, unleſs the Title of ſuch Tithes be in Queſtion. 


erde Juſtices in this Caſe have Power to Adminiſter an 
Donn to Wirneſſes ; and ro Levy the Money adjudged 
ur by Diſtreſs upon Refuſal Ten Days after Notice, Ge. 
the ld chis Judgment {hall be enrolled by the Complai- 


bent, Cc. not to be Removed by Certiorari, &c. But 
if the Defendant inſiſts on a Modus, and gives Security to 
py Coſts and Damages in the Courts above, the 
Inftices ſhall not proceed. 


This Act is entituled, An AG for the more 
oy Recovery of ſmall Tithes. But in the Body 
pf the Act, Oblations, Offerings, Obventions, 
Ind Compoſitions too are included. [See where 
Modus may be Recovered in Court Chriſtian, 


fra. ] 


But this Statute does not Extend to the City of Len- 
mn, or to any other Corporation, where the Tithes are 
ttled by Act of Parliament. 

By the 7 & 8 /. 3. ch. 34. Quakers refuling to pay 
reat or Small Tithes, or to pay Church Rates, may 
pon Complaint to the Two next Juſtices of the Peace 
not intereſted in the Tithes) be conven'd by Warrant 
nder their Hands and Seals; who ſhall Examine Wir. 
elles upon Oath, and by Order under their Hands and 
als Direct Payment, and Determine in all Caſes of or 
nder Ten Pounds. And any one of the ſaid Juſtices 
ay levy the Money ſo ordered By Diſtreſs and Sale of 
te Offenders Goods. But any Perſon finding Himſelf 
porieved may Appeal to the next Quarter Seſſions; 
d the Juſtices then preſent may finally Determine 


mall 
daly 
Ir 10 


6% 


94 
And 
4h, 
Pew 
ed by Diſtreſs and Sale of his Goods. And the Cauſe 
nnot be removed by Certiorari, unleſs the Title of 
e Tithes come in Queſtion, Provided, If Appeal 
made, no Warrant of Diſtreſs ſhall be Granted till 
e Appeal is Determin'd. | 

| | By 
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Ds 
Ty 
ics 


e Matter with Coſts againſt the Appellant, to be le- 
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Penſions, Poſs. 


(49) 12 Rep. 


45+ 


(50 F. N. B. 


Jl, 52. 
1 Cro. 675. 
1 Ventr. 120. 


Contra 2. 
Inſt. 491. 


ſcription (not by Deed) out of Religious Land 


An Inflitute of the Book 

By the I Georg, ch. 7. 8 This AQ of the 7 & 8 
ch. 34. is made Perpetual, and that Act is extended i 
the Recovery of any Right or Stipend belonging to the 


Church, Cc. or to any Church Rates, with Coſts as 
exceeding Ten Shillings. 


Concerning Mortuaries and Penſions, det 
Mortuaries in the Tithing Table, ante; and a 


By the Statute of Circumſpecte agatis, or the 13 1 
A Mortuary and a Penſion may be recovered in the Ech. 
fiaſtical Court, and no Prohibition ſhall lie. he 

By the 34 & 35 H.8. ch. 19. (q) Penſions, Porting, 
Corrodies, Indempnities, Synodies, Proxies, and all other 
Profits due out of Religious Lands Diſſolved, ſhall h 
paid to Eccleſiaſtical Perſons by the Occupiers of th 
ſaid Lands. And the Plaintiff may Recover the Vily 
thereof in Damages in the Eccleſiaſtical Court, tog 
ther with Coſts of Suit. The like He ſhall Recover 
at 1 Law, when the Cauſe is there Dctuami 
nable. 


(r) Penſions due by Virtue of an Ordinane 
made by the Ordinary upon a Controverly 
for Tithes, or the like (as in the Endowmen 
of a Vicar, where one ſhall enjoy the Tithe, 
and pay to another a Penſion for them) ſhal 
be recovered in the Eccleſiaſtical Court, be 
cauſe it beginneth by an Eccleſiaſtical Ag, 
and by Ordinance of an Eccleſiaſtical Judge 
But if a Penſion be claimed by Preſcription, 
the Preſcription ſhall be tried ac Comma 
Law, or in the Eccleſiaſtical Court. | 
Biſhop may ſue for a Penſion, &c. due by Pr. 


Diffolved, before His (s) Chancellor, and a 
Archdeacon before His Official. 
But notwithſtanding all theſe Status” 


Tithes, &c. (if of any conſiderable Value) at ) 
generally ſued for in the Courts of En 
Engii 


we 
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gli Bill, and for the moſt Part in the Ex- | 
beer Chamber; but not upon the Statute 3 
xx Treble or Double Value. (t) For there (+) Hardr. "my 
in be no Suit in Equity for the Recovery of 190. 1 
Double or Treble Value. 


py the 37 H. 8. ch 12. Tithes in Londen are to be 
covered before the Lord Mayor. [ See the 22 & 23 
1 2. ch. 15. An Ad for the batter Settlement of the 
wintemance of Parſons in London.] 


But if Tithe in London is due by Cuſtom, 

hey may be ſued for in the (u) Exchequer, not- (u) Hardr, 
chſtanding the Stacute ; becauſe there are 116. 
oNegative Words in the Statute to Reſtrain 

hat Court. 


— 1 4 
* o - : . _—_— 
1 - 1 _ 
<—E © : . 8 "=" . - 
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4 


e Valy 4 To what Publick Payments are Tithes = 
deco Tithes are at this Day chargeable with all I 


ayments impoſed by Act of Parliament, if 
hey are not excepted. They are ſubject by 
zatutes to contribute to the Poor, maimed 
oldiers, King's Bench and Marſhalſes Priſons, 
e Militia, Highways and Bridges, Watch 
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vment 
ith nd Ward, Conſtables Rates, Robberies com- 
) fal itted in the Hundred, and are liable to be 


axed by Commiſhoners of Sewers, &c. tho” 
ey were not Subject to any Temporal Char- 
es at Common Law. [See Book 1. ch. 3. 
g. 39.] They are likewiſe Subject to the 
ayment of Firſt- Fruits and Tenths. See 


mm 

t. 1. ch. 3. pag. 63. 

pr.. Who may be Exempted or Diſcharged from 
Lanze Payment of Tithes. 


Lands may be Exempted or Diſcharged 
om the Payment of Tithes. 1. By Real 


ature; e peftion. 2. By Cuſtom or Preſcription. 3. 
e) 2 Act of Parliament. ä 
tity bf 4 1. By 
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(w) Dr. & 
Stud. Dial. 2. 
ch. 55. 
F. N. B. 44. 
2 Inſt. 490, 
G55. 
2 Rep. 44, 
* 


(x) 13 Rep. 


40. 
Co. ſele& 
Caſes 40. 


the Memory of Mag, and now loſt ; ſo thi 


(y) 13Rep. 
152. 
Hob. 40, 41. 


An Inftitute of the Bock 


1. By Real () Compoſition, \ as when; 
Agreement is made with a Parſon or Yi, 
with the Conſent of the Patron and Orin, 
ry, That ſuch Lands for the Future ſhall 
Diſcharged from the Payment of Tithe; 
Specie, by reaſon of a Recompence maden th 
the Parſon or Vicar for Them. Home 


b. 


111 4 
Inequ 
A 


But ſince the 1 Elis. (in the Caſe of Archbiſhop y 
Bifhops,) and the 13 Eliz. ch: 10. in the Caſe of oh, 
Eccleſiaſtical Corporations, ſole or aggregate, no Al, 
nations can be made, other than for Twenty (, 
Years, or Three Lives, &c. [See of Leaſes, ch. 3. 


So that a Real Compoſition, tho' made} 
Conſent of Parſon, Patron and Ordinan 
ſhall nor now bind the Succeſſor beyond th 
Term. 

2. By Cuſtom or Preſcription, either 1. Dem 
Decimandi, or 2. De non Decimando. | Forth 
Difference betwixt Cuſtom and Preſcription, & 
Chap. 3. infra. ] 

I. A (x) Modus Decimandi is when Land 
or ſome Annual Profit or Rate-Tithe hat 
been given Time out of Mind to a Parly 
and his Succeſſors, in full Satisfaction an 
Diſcharge of all the Tithes in Kind in ſuc 
a Place. This Preſcription aroſe at firſt fro 
a Real Compoſition, which was made beyon 


the Pariſhioner is forced to claim by Preſcri 
tion for want of it. This Modus is ſuppold 
to be the (y) full Value of the Tithe at ti 
Time of the Original Compoſition. And! 
it does not now come up to the Value, its 
to be intended, That the Tithes are eite 
improved, or elſe, That Money is becomed 
leſs Value than it was at the Time of the 

I 


) 2 
praſs 
one, 
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1, agreed on; which Occaſions the preſent 
ality. 

equa ) — Lord of a Manor, may (2) 2 Rep. 
reſcribe De modo Decimandi for Himſelf and 10 , 
| pyholders 3 Or a Copyholder may preſcribe * s 784. 
u the Name of his Lord, or a (a) Pariſh or (a) 1 Cro. 
mt for this or that Sort of Tithe, as to 587. 
de quit of Wood or Hay, &c. or a private 
42 for his own Lands, or Part thereof; 

paying a Penſion or Rate Tithe in Money, or 

\ much Yearly to the Parſon in lieu of the 

*hes. But to make a good Preſcription, 

he Modus muſt be 1. For the (b) Benefit and (b) 1 Roll. 
\drantage of the Parſon, not far the Bene- Abr. 649, 
of another only. 2. One Tithe muſt not "__ 

e in Conſideration of (m) Another, as Tithe * — 
Cos for the Tithe of Oxen, &c. 3. It Abr. 657. 
uſt be ſomething different from the Thing 1 Cro. 446, 
hat is Due. Therefore it is a void Pre- 475, 786. 
ription to pay a Load of Hay yearly in 

Diſcharge of all Tithe Hay ; for that is to pay 

Part in Diſcharge of the Whole. But this 

olds only where Tithes are payable of Com- 
non Right, not by Cuſtom only. For leſs 

han a Tenth Part of (n) Fiſh taken in the ca) 1 Lev. 
ea, and due by Cuſtom only, may be a good 179. 
tecompence. 4. It muſt be ſomething as 

0) Certain and Durable as the Tithe, tho' it (o) Hob. 40. 
ay not be ſo valuable. 1 Cro. 139. 
But a Modus tho' founded upon a Good 
onſideration, may be ſeveral Ways Diſchar- 

ed, and Tithes may then become Due in 

und. As 1. Where the Land is Converted 

d (p) other Uſes, or the Thing altered or (p) Danv. 
elroyed, for which the Modus was paid, Abr. Tit. 
o a Preſcription for a Modus for Hay or Piſmes 667, 
prals ſpecially, in ſo many Acres of Land is __ 

one, if the Land is converted inro a Hop- 

Garden, 


vw bt 
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(9) 2 Inft. 
490. 
(r) 1 Roll. 
12. 
ob. 43. 


* * 


1 Fg I « Bo 

ö 3 Inft. 61 
1 N N , 
3 7 — £6, ; O, 


© 


bn ; 4 
=." e .2 Modus Decimandi or Rate-Tithe, allowe 


Dittinction ariſes upon the Words of the 
tute of the 2 & 3 Ed. 6. ch. 13. Of Rig 


An dnflitute of the Pot) 
Garden, or into Tillage, fo long as it c. 
tinues a Hop-Garden or Tillage. But v, 
laid for Hay or Graſs again, ic ſhall Re.¹‚ 
So where a Park is Diſparked, and the I» 
are Converced to Tillage, &c. if the in 
was General for the Park; but it is other. 
if the Modus is for the Tithe of ſo many A ir 
of Land contained in the Park; or if a M464 
dus, or certain Sum of Money, is for all d | 
Tithes of ſuch a Park, the Modus ſhall ſt . 
tho' the Park is Diſparked ; becauſe the Hund 
ſcription is in the Soil and not in the e 
which is a Franchiſe, and a Thing Incom leſſe 
rate and Imaginary. Thus by Alteration Dem 
a Fulling Mill into a Corn Mill, the 1 
for the Fulling Mill is gone, and Tithe; Had! 
the Corn Mill muſt be paid in Kind : But 
the Land is Diſcharged by a Modus, and t Ile 
Owner (q) builds a Corn Mill on the n 
He ſhall not pay Tithe for the Mill. 2. e l 
(r) Nonpayment of the Conſideration, or 
Payment of Tithes in Kind for ſo long Ting 
that the Preſcription for a Modus cannot WR") 
proved. But a ſhort Interruption ſhall u | 
deſtroy it. A Payment of different Sun WW*" 
Evidence that there is no Modus. | 


There may be a Modus for (s) Perſonal Ti Ind ( 
[See 2 & 3 Ed. 6. ch. 13. and ſee the 7 & 8 bur 
Where the Cauſe may be removed (giving Security and: 


Damages and Coſts) upon pleading a Modus beforet 
- Juſtices of Peace of ſmall Tithes. ] A D 


A Parſon may ſue in (t) Court Chriſtiani bur, 


tween the Parties. But if the Modus is demi 
it muſt be tried at the Common Law. I 


ak 
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bt to be paid. ¶ See the Statute De 
9 Apatis, 13 Ed. 1. and 2 Inft. 490. ] 
© where a Modus Decimandi is pleaded in the 
Gpiricual Court to a Demand of Tithes in Kind, 
Prohibition lies upon Suppoſition, That the 
dpiritual Court will not admit of any Plea 
zpainſt Tithes. 5 5 
2. A Cuſtom or Preſcription De non Deci- 
do is to be Diſcharged Abſolutely of Tithes, 
ind to pay Nothing in lieu thereof. Thus 
the (u) King ſhall pay no Tithes, tho' His (u) 1 Cro; 
leſſee ſhall pay them, even for the Antient 511, 513. 
demeſnes of the Crown. Thus (W) Spiritu- en 
| Perſons and Spiritual Corporatians, as Dean 44, 45. _ 
nd Chapter, may preſcribe by the Common 1 Roll. Abr. 
Law De non Decimando, becauſe they are capa- 653, 6; 
le of Tithes, and the Tithes are not taken $55» 656. 
tom the Church, Their Tenants may have C. 512. 
the like Privilege. But it is a General Rule, 
hat a Lay man cannot preſcribe by the Com- 
on Law De non Decimando, tho his Lands 
nay be diſcharged by way of Retainer. The 
King is Perſona Mixta, and not ſaid to be a 
Laymanin Law. But a Layman is capable 
f a Diſcharge of Tithes for Lands in his 
) on Hands by Grant from Parſon, Patron (3) , Rep. 
nd Ordinary; tho' not by Preſcription. A 44. 
hurchwarden (admitting that He may have 
ands by Preſcription) may not preſcribe De 
n Decimando for Lands holden by Preſcrip- 
lon, and given for the Reparation of the 
mo F ta He is not a — 2 Per- | 
on. (y Pariſh or a particular Hamlet 
annot preſcribe - non Decimando, for par- 2. om 
cular Tithes, much leſs from the Pay- 
, (ent of all Tithes, tho' it may preſcribe De 
% Decimandi, But that Inhabitants of a 
bf X (2) County, 


ji 


o 


mo in the AR, That the King and His Patentees, 

ill and every other Perſon, their Heir and Aſſigns, 

wh have, or ſball have hereafter any Lands, Cc. be- 

ging to the ſaid Monaſteries, and other Religious 

4 Eccleſiaſtical Houſes and Places, ſhall keep and 

io them Diſcharged of the Paymenr of Tithes, in 
lige 2 Manner as the ſaid Abbors, c. enjoyed the 

ne at the Day of their Diſſolution. 


By this Act (d) Perpetual Unity of the Poſ (d) a Rep. 
fm of the Lands, and the Rectory in the $7: 0% 49: 
me Hands, is made an Exemption; which, 5 * 
tz not ſo before at Common Law. For if Hobaos, zos, 
e Monaſtery, &c. was ſeiſed of the Lands 30. &c. 

d Rectory, and paid no Tithes within the 3 Cro. 424. 
lemory of Man for the Lands; thoſe Lands 

al now be Exempted from Payment of 

the by a ſuppoſed Perpetual Unity of Poſ- 

flion, | 

Religious and Eccleſiaſtical Corporations are 

ily within this Act. Therefore Biſhops, Deans, 

m and Chapter, Colleges, Hoſpitals, &c. that 

ere not Religious, or which were not Regular 

«Mit Secular, are not to be underſtood here. 

ent pe Rockiattical (e) only, it is out of the (e) 2 Rep. 


8. 
Wie alſo, That the (f) King, and His Pa- 1 afl. 342 2, 
tees for Life or Years, ſhall enjoy the (f) Hard. 
node Diſcharged, becauſe the King cannot) . 
anure Them; but the King's Patentees in 
e, and others, ſhall enjoy the Lands only 
the fame Manner as the Abbots, &c. or the 
wementioned three Orders held them, i. e. 
ſt in their own Hands, or not let out or 
nur d by another. 
The Act ſays, Diſcharged from Payment of 
hes, not Diſcharged of (g) Tithes; becauſe (8) 2 Rep. 
b Diſcharges of the Monaſteries, &c. can- 47. 
t be found. 11 Rep. 10. 
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14 28. For ſome of them were Diſſolved 
ee [he 31 E. 8. ch. 13. by Virtue of a Proviſo in 
| +7 H. 8. (left out of the Statute in the Book 
he Statutes at large) That, notwichſtanding 
r Act, the King might Continue any of the 
1088: \onaſteries, Cc. which He did; and fo 
e not Diſſolved *cill the 31 H. 8 and there- 
e are within the Branch of the ſaid Act 
ncerning the Diſcharge of Tithe. 

And now tho* Titles of Diſcharge under 
e zi H. S. are loſt, and the Manner of Diſ- 
uge cannot be made out at this Day; yet 
the Lands of a Religious Houſe have been 
d ſince the Diſſolution freed from the Pay- 
nt of Tithes, it ſhall be intended that they 
re Held ſo before; and Preſcription ſhall 


; allowed for a Diſcharge of Tiches under 
k t Statute, either abſolutely De non Deciman- 
7 for all Tithes, or for this or that Sort, &c: 


eir Beginning. 

do that by Virtue of the 31 H. 8. a Layman 
tente of the King may preſcribe (general- 
without ſhewing How) in Non Decimando for 
dbey Lands, as under an Abbot's Title; 
aich He could not do for any Lands by the 
Immon Law upon any Account. 


By the 32 8.8. ch. 24. The King ſhall enjoy the Ma- 
Irs, Parſonages, Tithes, Sc. Privileges, Cc. of the 
pita] of St. John of Jeruſalem. 


ed from the Payment of Tithes ? 


the Notes on the 27 H. 8. ch. 28. and 31 
8. cb. 13, Cc. in Danvers's Abr. Tit. Diſmes, 
55 619, 620. By 
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|| theſe Titles may be ſupported by (h) Pre- ch) 2 Rep. 
iption; and from hence all other Preſcrip- 48. 
dns De non Decimando are ſuppoſed to have + Rep. 14 


ob 297. 


But Quære, (i) Whether theſe Lands are (i) Raym. 


225. contr, 


See the 2 H. 4. ch. 4. 7 H. 4. ch. 6. And 2 Cro. 58. 
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By the 2 & 3 Ed. 3. ch. 13. None ſhall pay Tithesg 
Lands otherwiſe than they were paid Forty Years} 
fore, nor where by the Laws and Starutes of this Reg . 
or by any Privilege, or Preſcription, they 22 o in 
chargeable, or that are Diſcharged by any Compojy 
Real. [See 2 Inſt. 649, 650. ] | 


Since the Diſſolution of Monaſteries, 4 
the Learning of Profeſſion, Deraignment, Nc 

| out of Ule. - | 
Of Tenures IV. A Tenure is the (k) Manner wherch 
and Services. Tenements are Holden of a Lord; or the & 
(*) 1 Iaft.1.4. vice that the Tenant oweth to the Lord E 


Lord and Tenant, Book 1. ch. 6. and Of | Uu 

Eſtase by Copy of Court-Roll, Book 2. cb. „ bere 

Theſe Tenures and Services were DividWzoor 

into Twelve Parts, (viz.) Homage, Eg eee 
Knight-Service, Homage Anceſtrel, Burgage, ind F 

nage, Grand Serjeanty, Petit Serjeanty, Hal Fee 

moigne, Fealty, Socage and Rents, But Word 

By the 12 Car. 2. ch. 24. All Tenures are turn'd i y 

Free and Common Socage; and all Tenures by Knol. * 

Service in Capite and Socage in Capite and the pu un 

and Conſequences thereof are taken away. Ani Cert. 

Tenutes to be created by the King ſhall be in Free turg) 

cage only, and not in Capite ; ſaving Rents, Heu² Alm: 

and Suits of Court, and Services incident to Commo (b) r 

Socage, Sec and ſaving Tenures in Frankalmoign, fo 

Copy, and Grand Serjeanty ; other than Charges in | 

dent to Knight-Service. | Nerv! 

cauſ 

(&) 1 Toft. (k) A Tenure in Capite, in Common Undz Non 
108. a, ſtanding, was only applied to the King a reli 
His Crown, that is, as He is King, ande befo 
when the Land is holden of the King as . 

any Honour, Manor, &c. dot 

It remainerh therefore that I ſpeak only Da) 

Grand Serjeanty, Petit Serjeanty, Frankalmig ay 


Fealty, Socage and Rents, 
J. 


5 . *. 


x, 0 


« the King by ſuch Services as He ought to 
loin His Proper Perſon to the King ac His 
\ronation, It may concern Matters Mili- 
tary, Or Services of Honour in Peace; as to 
de the King's Carver, Butler, Cc. at His 
xonation. [See 1 Ed. 3. ſtat. 2. ch. 12.) 


ly a Bow, a Sword, Cc. in Effect payable 
early as one pays His Rent. 


here an Ecclefiaſtical Corporation, Sole or 
leoregate, holdeth to Them and Their Suc- 
ellors, of ſome Lord and His Heirs in Pure 
and Perpetual Alms. Perpetual ſuppoſes it to be 
a Fee Simple, tho it may paſs without the 
Word Succeſſors. The Word Frank or Free 
Diſtinguiſhes it from a Tenure by Divine Ser- 


Certainty, according to the Form of our Li- 
turgy. A Lay Perſon cannot hold in Free 
Ams. And when a Grant is in Free Alms, 


36. and Quia Emptores Terrarum, or 18 Ed. 1. 


Day to Hold of a Founder and His Heirs in 
Frankalmoign or Free Alms. But the King is 
not reſtrained by the Statutes, nor a Subject, 
X 4 that 


So that the Tenure cannot be created at this 


Grand Serjeanty (from Searjeant, a Wai- (1) Lit. 153. 
5) is 2 Tenure whereby one holds his Lands l Init. 105. b. 


2. (m) Petit Serjeanty is, where a Man holds (m) Lit. 15g. 
Hi; Lands of the King, to yield to Him year. 2 Inſt. 108. a, 


. (n) Frankalmoign (Libera Eleemoſyna, Free (n) Lit. 133. 


Alms) is the only Spiritual Service; and is - _ 94. 3, 


rice; for (o) that is certain, and Frankalmoign (o) 1 Inſt. 95. 
js uncertain; tho? Both now are reduced to a . & b. 


(p) no mention is to be made of any Manner (p) Lit. 137. 
of Service; for it is Free from any Temporal » Inft. gs. a. 
Service, and is of the Higheſt Nature, be- & b. 96. a. 

cauſe it is a Tenure by Spiritual Service. (q) (g) Lit. 140. 
None can hold in Frankalmoign but only by 1 loſt. 94. b. 
Preſcription, or by Force of ſome Grant made 98. b. 99-2. 


before the Statutes of Mortmain, 7 Ed. 1. <, 5 Nep. 4% 
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that is Licenſed- or Diſpenſed with by the 

King, to make ſuch a Grant. [See 7 & N 

= 7 By which the King himſelf may pj 

penſe with the Statutes of Mortmain, See 2s 

Mortmain, ch. 4. poſt.] For tho' the Alien, 

tion is * prohibited, yet if all Parties conſen 

in whoſe Favour the Prohibition is made, thy 

er) Lit. 141. Grant is Good. And the (r) Reaſon, why +: cer 
1 Inſt, 99. 2. Grant in Frankalmoign ſince the Statute ( 
e b. Quia EmptoresTerrarum is void except in Caſe d 
. the King, is becauſe none can Hold in Hal. 
almoign but of the Donor ; whereas, Thy 

Statute obliges to Hold of the Chief Lord, by 

the ſame Service by which the Feoffor hin. 


h Law 
te) 1 Inft. ſelf held. But the King (s) may Grant awayiſvich 
223-4. a Eſtate, and reſerve the Tenure to Him Dann 

elt. | Pe | 


If an Eccleſiaſtical Perſon holds by Fealy 

and certain Rent, the Lord at this Day may 

confirm His Eſtate to Hold to Him and Hj 
Succeſſors in Frankalmoign. For the forme ant 

Services are Extinct, and nothing is Refer. 

ved but that He ſhould Hold of him, which Lane 

He did before. So that this Change is not 

within the Statute of Quia Emptores Terrarum 

A Tenure in Frankalmoign is incident to the 

tt) Lit. 135. (t) Inheritable Blood of the Donor or Four- 
3 laſt. 95. b. der; except in Caſe of the King, who mie c 
Grant in Frankalmoign to Hold of Him and 

His Succeſſors. And if thoſe that Hold ther 

(u) Lit. 136. Tenements in Frankalmoign (u) fail to do ſuch 
3 Inſt. 96. a. Divine Service as they oaght, the Lord may {ours 


— 


'# Alienatio licet Prohibeatur, Conſenſu tamen Onniwn, i 
quorum Favorem prohibits eft, pateft Fieri. x Inſt. 98. 


9. 2, 
8 Quiliber poteft renuntiare Juri pro ſe introdutte, 1 lil. 
99. as , | Me | 
| Con- 
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tte Tomplain of it, according to the Courſe of 
„j Eccleſiaſtical Law, to their Ordinary or 
Di dor, which is the King if He is Founder, 
O bubject if He was appointed Vilitor upon 
em. e Foundation. And the Ordinary or Viſitor 


ucht to puniſh the Neglect according to the 
clefiaſtical Laws. But for (w) Divine Service na 
g certain (as to read Prayers every Friday, or 1 Inſt. 96. b. 
» Diſtribute Alms to Poor Men, &c.) the Lord 
uy Diſtrain for it, becauſe Fealty is incident 


ano it. 

hn This Tenure in Frankalmoign is an Antient 
„rant; and therefore ſhall be allowed as the 
im zw was then taken, It is chiefly to be met 
way eich in Grants to Religious Houſes, Biſhops, 
im. en, Deans and Chapters, Colleges, Hoſpitals, 


+, But tho' it may poſſibly be made at this 


ay Day, it is out of Ule. 
mar 2. (x) Fealty (Fides, Fidelitas) ſignifieth an (x) Lit: gr. 
Hi Orth taken at the Admittance of every Te- 1 Inſt. 67. b. 


nant to be True to the Lord, of whom He 68. a 
holdeth His Land. And He that holdeth 
Land by this Oath only, holdeth in the freeſt 
anner that any Subject can do. But bare 
Tenant at (y) Will at the Common Law ſhall (y) Lit. 132. 
tot do Fealty, for He hath no certain Eſtate; i Iaſt. 93. b. 
and becauſe the Matter of an Oath ought to 
be certain. Leſſee for Life or Years ought 
to do Fealty to the Leſſor ; for They hold of 
Him; and there can be no Tenure without 
ſome Service. The Service makes the Te- 
nure. (2) Fealty is incident to all Manner (2) Lit. 131. 
of Tenures, except Frankalmoign. 
This Oath of Fealty is not Aboliſhed, but 
„rs (a) Neglected. (a) r Inſt. 


68. as 


5. (b) 
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119. 
1 Iaſt. 86. a. 


(c) Lit. 118. 
(d) Lit. 1 19. 
1 Iaſt. 86. 
a. & b. 


(e) 1 Inſt. 
141. b. 142. 


2. 
10 Rep. 128. 


(f) 1 Inft. 
47. 2. 


(g) 1 Inft. 
143- b. 


ch) 1 Inft. 


47. 3. 144. 2. 
213, a. & b. 


(b) Lit. 117, F. (b) Socage (A Sed, a Plough) i; whe 
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the Tenant holdeth of the Lord by cer i 
Service for all Manner of Service, ſo that th 
Tenure is not Knight-Service. Since d. 
Statute of the 12 Car. 2. ch. 24. abovems, 


art well 
tion d, every Temporal Tenure of a Subjeg Fo 
is in Socage. But Grand Serjeanty holden of H gam 
King, and Frankalmoign (being a Spiritual d zin 
vice) is not in Sage. If a Man hold . T 
Fealty only, (c) ſuch Service is Tenure i 7:14 
Socage. (d) In antient Time, Tenants in 4 1 
cage at certain Days in the Year Plough'd ani Rr 
Sow'd the Lord's Demeſnes. Under the Service 1. 
of the Plough all Services of Husbandry wen $4 


included. But afterwards ſuch Services wen 
chang'd into Annual Rent of Money, G ried 
yet the Name of Socage remaineth. And nat le 
divers Places Tenants do ſuch Services wit Leal 
their Ploughs. ſelf 
6. (e) A Rent (Redditus) is a Sum of Money the | 
or other Conſideration iſſuing Yearly out ol The 
Lands or Tenements. It is reſerved out o rend 
the Profits of the Land, and is not due till [Sec 
the Tenant takes the Profits. Vet a Rent kno! 
may be Reſerved every (f) Two, Three ol cho 
more Tears; but it muſt be reſerved to the 
Feoffor, Donor or Leſſor, and not to a Strange; 
except in the Caſe of the King, who may . 
ferve Rent to a Stranger. Regularly it muf 
be referved out of a (h) Corporeal Inheri 
tance, whereunto the Grantor may have Re- 
courſe to Diſtrain. But as to Incorporeal lu. 
heritances the Reſervation may be , good 
by Way of Contract. A Rent may be reſer- 
ved out of a Reverſion or Remainder d 
Lands, for the apparent Poſſibility that They 
may 


Ch 2: Laws of England. 
nay come in Poſſeſſion. Rey: is not a Thing 
merely in Action, becauſe it may be (i) grant- () 1. Inſt. 
ed over. It muſt be (k) Certain, or that 2 
which may be reduced to a Certainty ; and ' 
may be of Hens, Pepper, Attendance, &c. as 
well as Money. ; | 
For a farther Enquiry into the Nature of 
Rents it may be needful to conſider, 1. How 
Rents are Divided. 2. The Payment of Rents. 
3. The Acceptance of a Rent. 4. Demand and 
Inder of it. 5. Diſtreſſes for Non- payment. 
6 The Apportionment and Extinguiſbment of 
Rents. 
1. There are (1) Three Sorts of Rents; Rent- (1) Lit. 213, 
Swoice, Rent-Charge, and Rent-Seck, Rent- 215. 
Service (ſo called, becauſe it is ever accompa- 
nied with ſome Corporeal Service, as Fealty 
at leaſt) is where one upon a Gift in Tail, or 
Leaſe for Life or Years, does reſerve to Him- 
ſelf a certain Rent, while the Reverſion of 
the Lands and Tenements continue in Him. 
Therefore if a Termor grants all his Term, 
rendring Rent, He cannot Diſtrain for it. 
[See Poſtea.] This is a moſt certain Mark to 
know it to be a Rent-Service. But the Rent, 
tho it be Incident to the Reverſion, is nor 
m) inſeparably Incident; for one may Grant (m) 1 Inft. 
the Reverſion and not the Rent If Rent Ser- 143 · a. 
vice is behind at the Day in which it ought 
to be paid, the Landlord may Diſtrain for it 
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of Diſtreſs is uſually added in a Leaſe in Wri- 
ung, Cc. 


A 


96. a. 142. à. 


by the (n) Common Law, without any par- (n) Lit. 213. 
ticular Agreement or Proviſion ; tho' a Clauſe 1 Inſt. 142 a. 
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co) Lit. 21. A Rent-Charee (o) is where a Man by Deed 

x Iaſt. :43.b- maketh His Eſtate over to another in Fee, 

by Gift in Tail, the Remainder over in Fe 

or a Leaſe for Life, Remainder over in Fe 

or any other Grant where the whole Eſtag 

aſſeth, and by the ſame Deed reſerveth 0 

im and His Heirs a certain Rent; and coye. 

nanteth, That if the Rent be behind, it ſhall 

be Lawful to Him and His Heirs to Diſtrain, 

c. Such a Rent is called a Rent-Charye, he. 

cauſe ſuch Lands are charged with ſuch h. 

freſs by Force of the Writing only, and nothy 

Common Law; as in the Caſe of a Ren: 

Service. This muſt be a Conveyance in Fee 

either in Poſſeſſion, or Remainder, or a Grant 

of the whole Eſtate, to make a Rent. Char; 

for the Reve ſion is not to be in the Feoffor, 

as isRequiſite in a Rent- Service. Alſo, If one 

(p) Lit. 218. ſeiſed of Land (p) Grants by Deed an Year 

Rent iſſuing out of it to Another, (as He re- 

ſerved the Rent to Himſelf before) in Fee, 

Fee-tail, for Term of Life, or Years, with a 

Clauſe of Diſtreſs, ſuch Rent is a Rent 

Charge. And if one ſeiſed of Lands in Fee 

(a) rInft. binds his (q) Goods and Lands for the Pay. 

147. 4. ment of an Yearly Rent, this is a good Rent 

Charge with Power to Diſtrain. So that 1 

Rent-Charge may be either by Reſerwation oi 

Grant. f 

If the Land is charged with the (r) whole 

58. Value, or to the fourth Part of the Value, 
1 Inſt. 143-b- the Rent is called a Fee-Farm. 

(s) Lit. 217, Rent-Seck (s) (Redditus Siccus) is where 1 

218, 233, Man by Deed maketh over his Eſtate to Au- 

235, 236. ther, and Reſerveth to Him and His Heirs 1 

certain Rent, or Granteth a Rent iſſuing out 

of His Eſtate in Fee, Fee- tail, for * or 

| eat, 
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eas, without any Clauſe of Diſtreſs in the 
Ned. Now he cannot Diſtrain ; but he may 
we other Remedy when he hath nor Seiſin 
fit, And becauſe he cannot have a Diſtreſs, 
is called a Dry Rent; there being no Rever- 
vn, or particular Charge to enable him to 
it, But if the (t) King hath a Rent-Seck, he () Kelw. 
may Diftrain for it. 20g. . 
To theſe Three Sorts of Rents may be ad- 
1:0 a Rent Reſerved upon a Leaſe at Will, 
called (u) Rent Diſtrainable of Common Right. (u) 1 Inſt. 
Alſo a Man may have a Rent iſſuing out of 147. b. 
Land by (w) Preſcription. And there are (x) (w) 1 Inft. 
other Rents (tho* not properly called Rents) 2 Lit 
reſerved by Contract or Deed, which creates (x 4 +} 
them with Clauſe of Diſtreſs without a Te- a. K b. 
pure, againſt the Natural Courſe of the Law, 
25 in Common Practice. Such Rent is rather 
a Penalty of an Annual Sum in Groſs. Bur 
Nite, That in all Caſes by late Statutes a 
Landlord may Diſtrain for his Rent upon an 
Contra. | See the Statutes concerning Difreſ- 
ſes, pot. ] So that I do not underſtand the 
great Uſe now to be made by Diſtinguiſhing 
upon the ſeveral Kinds of Rents. 
2, Concerning Payment of Rent, it is to be 
obſerved, That Money given as Parcel of the 
Rent by way of Seiſin ſhall not be (y) abated (y) 1 Inſt. 
out of the Rent; or that if Money is given 315. * 
as Payment of the Rent, or as Parcel of it, 
it ſhall not be applied to the Payment of any 
other Debt, as for Wares Sold, &c. by the 
Receiver; for the Payment is to be in that 
(z) Manner which one would pay it, and not (z)sRep.117, 
according to the Words of the Receiver how * Co. 68 
He would accept it. 


If 


1 


(a) 10 Rep. 


127. 


the End of the Month, the Rent muſt þ 


(b) 10 Rep. 
127. 
1 Inſt. 212. 


a. & b. 


(b) 1 Inſt, 
47. . 


(c) Plowd. 
167. 
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If one ſeiſed of Lands in Fee maket, , 
Leaſe of the ſame Land for Ten Years, pied 
ing to Him and His Heirs a Yearly Ren d 
Twenty Pounds at the Feaſt of St. Aicha 
(a) or within One Month after; if the Tei 
dieth between the Feaſt of St. Michael, au 


paid to the Heir as Incident to the Reverſig 
(and not to the Executors, as where Rent 
due and behind,) becauſe this was not Dy 
untill the End of the Month. So the Ren 
muſt be paid to the Heir, if the Leſſor dis 
before any fix'd Day of Payment. If th 
Leſſor dies you the Day of Payment in the 
Morning, if the Rent is unpaid, the Heir 
ſhall have it. (b) But if it be paid that Morning 
before the Leſſor dies, his Executor ſhall x. 
tain it againſt the Heir; but not againſt the 
King. If the Leſſor lives to the Day of Pa. 
ment, a Payment before the Day appointed, 
is in Law a Payment at the Day; and a Pay: 
ment at another Place is good, as if Receinel 
at the Place limited in the Condition. [| 
one ſeiſed in Fee lets Lands for certain 
Years, and reſerves a Rent to mur net 
to Him and His Heirs, the Rent ſhall Deter. 
mine by His Death, if He dies within the 
Term. If He reſerves a Rent (b) Generally 
without ſhewing to whom it ſhall go, it ſhal 
go to His Heirs. If He reſerves a Rent i 
Him and His Aſſigns, the Rent ſhall Determine 
by His Death, becauſe the Reſervation s 
good only during his Life. So if He reſene 
a Rent to him and his Executors, it ſhall End 
by his Death; becauſe the Heir hath the he. 
verſion, and the Rent is Incident to the Re 
verſion. (c) But if the Rent is reſerved , 

2 the 


: 3. 
ef) g Rep.8:. (f) If a Rent is reſerved upon a Leaſe 
10 Rep. 128. Lands at Four uſual Feaſts in the Year, th 


A Inſt. 292.b. 


(s) 1 Vent. 


9. 
(h) 10 Rep. 
128. 
1 Inſt. 292. b. 
(i) 4 Rep.94. 
5 Rep. 81. 


(k) r Toft. 


47. b. 292. b. 
5 Rep. 81. 
19 Rep. 128. 
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for ſo much of the Profits as they ſhall recs 
in Proportion to the whole Rent, in Caſs 4 


Landlord or Leſſor ſhould die before any . 
of Payment. There can be but little Laß De; 
a Weekly or Monthly Reſervation. Othery it?) 
without this Care the Tenant may receive H t 
Profits of the Eſtate, and detain the Hir 
too, by quitting the Eſtate upon the Dey the 


of his Landlord, who did not live till 
Rent was Due; by this Way barring thoſe; 
Remainder or Reverſion, Cc. of the Regt 
becauſe He hath taken care not to be th 
Tenant at the Day of Payment. This has beg 
often done by the Tenants of Biſhops, De: 
Archdeacons, Prebendaries, Parſons, Vic 
Widows endowed by Common Law, ot 
ving Joyntures in lieu of Dower according 
the Statute, Cc. for want of due Care a 
Foreſight. ¶ See of the Reddendum poſt, d 


Leſſor ſhall have an Action of Debt after i 
firſt Day of Failure; becauſe the ſame is 2 
counted in Law a Reſervation of Parcel. 
the Profits of the Land. So that every Qu 
ter's Rent is a (g) ſeveral Debt. (h) Soit irn 
of a Covenant, or Promiſe, or Recogniſanct 
pay a Hundred Pounds at five ſeveral Dz 
after the firſt Default. Yet if one Leak | 
Stock of Cattle, or other (i) Perſonai Go 
and the Rent is to be paid at ſeveral Days, Mer 
Leſſor muſt tarry untill all the Days are em 
red, becauſe it is a Perſonal Contrat. AP © 
ſo it is of a Contrat for Payment of ( n 
ſeveral Sums of Money. Note, a Dise ©" 


between Real and Perſonal — aſh 
de Wet 
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between Debts and Covenants, or Promiſes. f See \ 

a> Of Aion of Debt, Book 4. ch. 4.] = 

1 5 When One is to pay Rent at a certain 

oe Day, He hath all that Day until Night to 


MF: ic, (1) but ſo that the Receiver may ſee ( , 
— el it. And when a Common Perſon ap- 3 } 
1 points (m) no Place of Payment of his Rent, 7 Iſt. 202.4, 
Den the Law appoints it to be upon the Land; but (= — ke . 


in Caſe of the King, the Payment muſt be 1 lat. 201 b. 
a the Exchequer, Or to his Receiver. If a 
Man is bound in an Obligation to pay his . 
Rent ät a Day, (n) he muſt ſeek out his Land- (a) Noy's 
ord to pay him. . „ 
[See the 18 Elix. ch. 6. Concerning Rent in 
un payable to Colleges, &c. See allo of an 
Ye h equittance, poſt, ch. 4.1 ; Wh EET 

| 1. Acceptance is as it were an Agreement 
nto ſome Act done before, which might 
have been avoided, if ſuch Agreement had 
not been. So Acceptance of a next Rent due 
it a Day (o) afterwards, ſhall bar one to en- (o) 3 Rep. 
r for a Condition broken before by Reaſon 117 , b 
the Non payment of the Reiit, becauſe alf. 2114 
be now affirmeth the Leaſe to have Conti- 
nuance, which He might have .avoided had 
He not accepted the Rent. So a Diſtreſs 
firmeth the Continuance of the Rent in ſuch 
aſe. But if the Rent was due. before, and 
hereby the Condition broken, One may re- 

ire that Rent and yet Re-enter. And if, _ 
ode accepteth (p) Part of the Rent, He may (p) 1 Inf. 
ater for a Condition broken, and retain the 203. 2. 
Land until He has the whole Rent. If there 
b a Leaſe for Years —_— Rent with 

dndition , That if the Leſſee Aſign his 

term that the Leſſor may Re-enter, the 
Leſſee aſſigneth, and the Leſſor receiveth the 

* Rent 
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(q) 3 Rep. 
65. 


(r) x Inſt. 
212. b. 

5 Rep. 117. 
9 Rep. 78, 
19: | 


(s) Inſt 45.b. 
a. 214, 215. 

b. 341. b. 

3 Rep. 64, 
65. 

11 Rep. 79. 


— 
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Rent of the Aſſiguee, not Hearing of te ite 
Aſſignment, (q) or not having Notice of i | 


He may Re-enter notwithſtanding the Aceh b 
tance of the Rent. | Rent 
(r) If a ſeſſer Sum is paid in SatisfaRion g 6. 
the Whole, this cannot be Satisfaction for tu 4 
Whole; unleſs acknowledged to be ſo by |; 
juittance under Seal, And ſo when a Contrad upon 
is made by Writing to do any Collateral a4, bei 
it cannot be altered without Writing. ee their 
for Payment of Money before the Day, or in . 
another Place, &c. and accepted as ſuch, I any * 
Payment of Rent, ſupra. | Impli 
Where an Eſtate or Leaſe for Years is pr h 
ipſo facto void by the Condition or Limitation, wor 
no Acceptance of the Rent afterwards can make: + 
it have. a Continuance. Otherwiſe, if it M perſ 
an Eſtate only voidable by Entry, tho it vnc: 
ſaid, it ſhall be ipſo facto void; as a Leaſe u 106 
Life, or an Eſtate of Freehold ; for an Eſta be m 
of Freehold cannot Begin or End without the ( 


Ceremony. As no Entry is required upon Hung. 


(t) Terms of 
Law, v. Ac- 
ceptance. 


Leaſe for Years, it is utterly void. So it man 
Parſon, Vicar or Prebendary, makes a Leal need 
for Years rendring Rent, and dieth, tho tei is 
Succeſſor accepteth the Rent, it is not good; ren 
for the Leaſe was void by his Death; Other- Thi 
wiſe of a Leaſe for Life. But if a Biſbp caſe 
before the 1 Eliz. had made a Leaſe u tend 
Years and died, and the Succeſſor had 2g)! 
cepted the Rent, He ſhould never avoid de ben, 
Leaſe; for the Leaſe was only voidable.- H the 
Tenant for Life leaſe Lands for Years ai a 
dies, the Leaſe is void. And tho' He in Re nou 
mainder accept the Rent, it is vod. So bert 
Tenant in Dower leaſe for Lears and dies, aui men 
the Heir accepts the Rent. (t) But if a Muß de 
and his Wife, ſeiſed of Land in Right - 2 note 
ie, 
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Wife, makes a Leaſe by Deed reſerving Rent, 
and the Husband dieth, yet if che Wife accepts, 
he Rent, the Leaſe is affirmed, after the 
Rent was due to Her. | See Of Leaſes, ch. 3. 


6 2 Demand and Tender of Rent. 
4M 1: behoveth all Perſons that would Re-enter (u) 1 laſt. 
a pon their Tenants, to make a (u) Demand of 201. b. 202 
% tbeir Rent, and it behoveth Tenants to Tender a. 
See heir Rent to prevent the Re- entry. Noy's Max, 
1 1. A Demand is a calling upon a Man for 8 3 Re 
any Thing due, It is (w) twofold, Expreſs or 153, x; OY 
Implied. Expreſs when one bringeth an Action 1 Inſt. 291. b. 
for his Rent, &c. Implied is done without wy . 
Words, as by Entry into the Land, Diſtreſs 
for the Rent, Cc. A Demand muſt be in 
Perſon, or by lawful Attorney, in the Pre- 
ſence of Witneſſes. If one is to bring an 
Aſſiſe, or —— for Rent, _ — to 
be made, He ought to Demand the Rent upon ,,, x- 
the (x) Lands out of which the Rent is iſſu- 1 27 
ing. But if there is a Houſe or Land, a De- 201. b. 
mand at the Houſe or Land is ſufficient. It ( , Rep. 
need not be Demanded at the very (y) Time a8, 29. 
it is due, but at any Time after, whether the 1 Inſt. 153. a. 
Tenant be preſent or no. But Obſerve theſe & b. 2or. b. 
Things as to Place and- Time of Demand, in 
Cale of Re-entry for Breach of a Condition 
tending to the Deſtruction of the Eſtate. (z) 1 Inſt. 
2) He that would Enter for a Condition bro- 291+ b. 202.4. 
ken, muſt x. Demand the Rent. 2. Upon 
the Land if there is no Houſe. 3. If there 
Is a Houſe, at the Fore-Door, the moſt noto- 
nous Place. It is not material whether any 
Perſon be in the Houſe or no. So if a Feoff- 
ment is of a Wood only, the Demand muſt 
de at the Gate of the Wood, or other moſt 
notorious Place. 

2 4 If 
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Sun: ſetting of the laſt Day of Payment, x 


the Land the laſt Day on which the Rent gy 


(a) Lit. 233. ſee to tell the Money. (a) And if the Mong 
I Iaft. 153 b. is not paid (whether the Tenant is Abſent cc 


(b) 7 Rep. 
28. 
Hob. 133. 


(c) 4 Rep. 
73. 


(d) 1 Inſt: 
211. Js 


(e) 1 Inſt. 


208. a, 


(f) 1 laſt. 
202. As 
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4. If the Appointment is at any other Plz 
from the Land, the Demand muſt be at thy 
Place. 5. The Time of Demand muſt be cer 
tain, that the Tenant may be there to pay th, 
Rent. The laſt Time of Demand of t 
Rent, is ſuch a Convenient Time before thy 


the Money may be number'd. The Lefſy 
or his ſufficient Attorney muſt remain ypg 


is to be paid, until it be Dark that He canng 


Preſent) this is a Denial in Law, tho' ther 
are no Words of Denial. (b) When any Sun 
is to be forfeited Nomine Pænæ for Non-paymen 
of the Rent at the Time, c. the Demand d 
the Rent ought to be preciſely at the Day i 
Reſpe& of the Penalty. 

In the Caſe of the (c) King a Detnandi 
not neceſſary. But if the King grants over 
the Reverſion of his Leaſe to a Common er. 
fon and his Heirs, He in the Reverſion ought 
to make a Demand upon the Land, Oc. 

2. A (d) Tender is an Offer to pay the Rent. 
It may be of Money in a Purſe or Bag without 
Telling the ſame. For it is the Duty of hin 
that is to receive it to put it out and tell it 
But a Tender of Rent muſt be of the whol: 
Rent without Deduction of Taxes, Cc. for 
Stoppage is no Payment, unleſs ic is agreel 
to be otherwiſe. (f) A Tender upon any 
Part of the Land, or at any Time of the lal 
Day of Payment, ſaveth the Condition fot 
that Time, tho' the Landlord refuſeth it. 


This 
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This is the ſtrict Law concerning Demand 
1 Tender of Rent. But by Agreements 
tf> Niceties are uſually prevented, either 
Covenant to pay on Demand in Writing 
þ at ſuch a Place, or abſolutely by Cove- 
ant to pay at ſuch a Place, on ſuch a Day, 
f)wichour Demand. [See Of Obligations, ch.z. (b 


5 Rep. 40. 


Nor ie « Tender of à Sum in Groſs muſt be made ta 
Pon þ Perſon. | | | 

de. There may be a Diſtreſt for Non-pay- 
no rent of Rent. Therefore enquire 1. What 
ner 2 Pifreſs. 2. For what one may Diſtrain. 


What Things may be Diſtrained or not. 
H it may be made. 5. Of Replevin and 


Lefrous. 

f (8) A Diſtreſs ( Diſtrictio) is a Thing found (g) Terms of 
pon the ſame Land, and taken for Rent be- the Law, v. 
ind, or other Duty, or for Damage-feaſant Pet 
i.e, Hurt done) tho' the Property of the 12 
Ching belongeth to a Stranger. (h) A Di- (h) Terms of 
eG is either Finite or Infinite. Finite, is that the Lam, v. 
mich is Limited by Law how often it ſhall — 

e made to bring the Party to Trial of the 

Iction, as once or twice. Hfinite is without 

imitation, until the Party appears; as againſt 

Juror that refuſeth to appear, & c. But I am 

peaking of a Diſtreſs for Rent. Therefore, 

2. For what may one Diſtrain? 

A Landlord may Diſtrain of (i) Common (i) Dr. & 


reer for Real Service, and all Manner of Stud. Dial. 2. 
ei Perrices, or for a Rent reſerved upon a Gift * 9.5 
Tail, Leaſe for Life, or Years, or at 7.4 331. 


ill, tho' there be no Clauſe of Diſtreſs may 57: b 
n the Leaſe ; provided that He reſerves N 
ne Reverſion to himſelf. But a Man may 
ot Diſtrain for Rent after the Leaſe is expi- 
ed, | Yet ſee the Statute infra. ] One can- 
| * 3 nor 


Is 
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not Diſtrain upon a Feoffment in Fee for Reg 
unleſs a. Diſtreſs is expreſly reſerved in the 

k).Dr. & Deed; nor for (x) Debt, Treſpaſs, cr. 
tud. Dial. 2. 3 A Diſtreſs may be of ſeveral Things, but 
ch. 9. not of all Things. A Diffreſs taken for Rey 
(1) 1 Tnft.g7. () muſt be, 1. Of a Thing whereof a vad 
a.&b, ble Property is in ſome Body either General q 
* pe, [ See ch. 5. ] Therefore Dogs ay 
Things Fere Nature cannot be diſtrained 
But 2. When one is Riding on a Horſe, ꝙ 
hath an Ax in his Hand cutting down Wood 
or when one carries any Thing about Hin, 
theſe cannot be Diſtrained. But a Horſe wit 
the Rider on it may be Diſtrained Dama 
(m) 1 Syd. Feaſant, and led to the Pound with the (u 
440. Rider upon Him. Quære. 3. Valuable Thiy 
(n) i Iaſt. 47. that are in (n) Trade ſhall not be Diſtrainel 
2. & b. for Rent; as a Horſe that is ſhooing in: 
Smith's Shop ſhall not be Diſtrained for th 
Rent of the Shop, nor a Horſe in an ly, 
nor Materials in a Weaver's or Taylor's Shop 
for making Cloth or a Garment, nor Sack 
of Corn or Meal in a Mill, for the Ren 
thereof, For the Common Preſumption . 
That ſuch Things belong not to Themſelve, mig! 
but to Others. For this Reaſon a Horſe, fer 
put out to Paſture by way of Agiſtment (be Hof ; 
cauſe it is preſumed to belong to the O.]4 of 2 
 _ - of the Ground) may be Diſtrained. If HH ro 
co) 2 Vent. is put in but for a Night by (o) Leave of th they 

50. Leſſor and Leſſee, yet the Leſſor may D do 

, ſtrain him. Goods in a Fair or Market fal oc 
not be Diſtrained, for they are brought th don 
ther for the Good of the Publick. But if they 
are driving to Market, and by the Way the 1 
are put into Paſture, otherwiſe. Utenſils and mil 


Inſtruments of Trade, or Tools of * * the 
* | efion 
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ot be rendred again in as Good a Plight as 
; was at the Time of the Diſtreſs taken. So 
auals cannot be Diſtrained, and formerly 


on. But for Damage Feaſant they may be 

A biarained. Carts with Corn may be Di- 
ne rained, for they may be ſafely reftored., For 
tis Reaſon Money in a Bag ſeal'd may be 
ooo piarained, not if out of a Bag. 5. Beaſts 

5 belonging to the Ploygh, or Beaſt? of Husban- 


both Cart and Horſes may it a Man is not 
upon the Cart) ought not to be Diſtrained ; 
| if there are other Beaſts or Things belides 
"1 hich may be Diſtrained. But for Damage- 
e ban all theſe may be Diſtrained. And in- 
deed this Order is ſeldom obſerved ; for Te- 
nants are forc d to ſubmit to the Pleaſure of 
their Landlords, becauſe the Remedy would 


might remove them as His own during the 


« Term) Doors upon the Hinges, the Windows 
"Wo! the Houſe, cannot be Diſtrained. 7. Beaſts 
" of a Stranger that Eſcape into the Landlord's 


Ground may be Diſtrained- for Rent, tho' 
they have not been Lewant and Conchant, 1. e. 
tho“ they have not been in the Ground for a 
good Space of Time, or ſo long as to have lain 
down and roſe up again to Feed. 

4. How muſt a Difreſs be made? 

A Diſfreſs muſt be made on the Land or Pre- 
miſe;, not when the Goods are removed from 
the Premiſſes. [ But 7 the Statute, 1 

5 | 


until a late . Statute) Sheaves or Shocks of 


„ ..... 
Egon, ought not to be Diſtrained. 4. (p) (p) 1 Ioft. 
1 ſhall be Diſtrained for Rent that can- #7: 3. & b. 


\ 


, (Averia Caruce) or Sheep, or (q) Horſes (q) 1 Vent. 
joyned to a Cart with a Man upon it, (but 36. 


be worſe than the Diſeaſe. 6. (r) Furnaces, (tr) 1 Inſt. 
Gr. fixed to the Freehold (tho' the Tenant *7** & b. 
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UI, 2 

(s) 1 Inſt. If Lands lay in (s) ſeveral Counties, one Mount. 

153. b. 154. Diſtrain in one County for the whole R e, 

() 1 Inc, One cannot break open (t) Gates, or th m 

161. 3. down an Incloſure to take a Liſtreß, er. i 

; may enter into the Tenant's Houſe, if e 

Doors are open, otherwiſe not. A I 

A Diftreſs muſt be made in this Manye, lt 

Diftreſ: taken by One, or his Pailiff or e B 

(u) 1 Inft, vant, of (u) live Cattle for Rent arrere, een. 

47- b. 96. «. muſt be brouglit to a Common Pound wii. C 

+ three Miles in the ſame County, or the Lu i. / 

lord may keep it in an open Place in his owl) to 

Ground, or the Ground of another by H un 

Conſent. If the Cattle are kept in a a! 

Pound, che Landlord need not give Notice M Pidtra 

the Owner to Feed them, but the Owner iI Pon! 

to take Notice at his Peril. If they are e it t. 

in any other open Place, He muſt give VM ourſ 

tice to the Owner that He may give then 4 

Food; and then if the Cattle die for want oi 2. { 

Food, He that was Diſtrain'd fhall bear tie Refi 

Loſs, and the Landlord may Diſtrain agu! 

for the ſame Rent or Duty. Both theſe e 

Pounds Overt or Open. One may alſo impomi ell 

Cattle in Pound Coyert or Cloſe, as in ſomeifrels 

Pact of one's own "Houfe „Cr. but then te ent 

Cattle are to be fed at the Peril of the Land. Fe 

lord without any Satisfaction for it. He th Di 

(w) 2Cro. Diſtraineth Cattle cangot (w) Work them, ci 
148. - Ute them, unleſs for the Benefit of the Owner, 


nd Property in them. But Cattle taken in 
Withernam may be uſed. [ See Of Replevin 


By Milking a Cow diſtrained, &c. for He hath 


Book 4. ch. 4. )* 

When one takes a Diſtreſs of Dead or (1) 
Inanimate Things, as Houſhold Goods, &. 
They muſt be impounded in a Houſe, or other 
Pound Covert within Three Miles in 1 ſame 

44 - ountys 
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ev. For if they are put in a Pound- 

wv . Stollen, the Land- 

u muſt Anſwer for them; as He muſt An- 

ver, if He himfelf doth any Harm to them, 

to any other Diſtreſs, | 

\ Diſtreſs for Rent cannot be in the (y) (y) r laſt. 
it ; otherwiſe for Damage-Feaſant, leaſt 142. a. 

e Beaſt ſhould eſcape before they are 

ken. 

. Of Replevin and Reſcops, 

i * levin ( Replegiare, @ Re and Plegiare, 

z) to er upon Pledges or Sureties) is (2) 1 Inft. 
rounded and Granted upon a Diſtreſs, and 145. b. 161.2, 
; 2 Re-deliverance of it, that the Thing 

trained may remain with the firſt Poſſeſſor 

pon Security given by Him to try the Right 


Re 


len ich the Diſtrainer, and to Anſwer him in a 

W ourſe of Law. [L See Of Replevin, Book 4. 

hen . 4 

U 5 (a) Reſcous (from Reſcuſer, Recuperare ) is (a) 1 Inf. 
the Refiſtance and a Reſcuing of any Thing (or 169. b. 
28 © Perſon arreſted,) and procuring an Ef 
pe againſt Law. There muſt be a Diſtreſs, 

r elſe there cannot be a Reſcous. If a Di- 


res is taken (b) without Cauſe, as where no cb) 1 Iaſt. 
ent is due; or where one Diſtrains out of 47: b. 160. b. 
sFee; or (if in his Fee) in the Highway ; 1% * 

r Diſtrains Averia Carucæ, where there is a 

ficient Diſtreſs beſides ; or if the Landlord 

iltrains any Thing that is not Diftrainable ; 

e may make Reſcous. This may be done by 

e Tenant, when any Thing of his is wrong- 

Ily Diſtrain'd; or by a Stranger when his 

00ds are Diſtrain'd without Cauſe, &c. If 


(x) WF: Diſtreſs was made upon (c) Good Cauſe, (c) 1 Inft. 
„Owner cannot Reſcue them as they are 47. b. 

er ing to the Pound. And tho' the Diſtreſs 

— 1 a fk 


Was 
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le) 1 Toft. 

160. b. 

8 Rep. 147, 
e. 


(f) 5 Rep. 
76. | 


the Owner cannot Break the Pound ang +. 


But in Damage Feaſant, if the Pound Door 


- muſt be while Damage-Feaſant. 


An Tſtitute of the oc 
was without Cauſe, yet if it is impoung, 


away the Diſtreſs. The Party Diſtraining 
have his Action, and Re-take the Dif 
where-ever He finds-it, and Impound it 290 


unlock d, the Owner may take them out 
the Cattle Diſtrained, as they are Driving kate! 
the Pound, go into the (d) Houſe of 
Owner, and the . Owner do not deliver H Wife; 
upon Demand, it is a Reſcou in Law. pp" 


there is a Reſcous in Law as well as in Deed, all be ! 


the Landlord comes to Diſtrain Cattle whit 
he ſeeth upon the Ground, and the Ten Th 
or any other (to prevent the Landlord m ne 
Diſtraining) drives the Cattle off the Groun 
yet the Landlord may make freſh Purſuit I er th 
Diſtrain them. ¶ See the 8 Ann. cb. 17. . 
Otherwiſe for Damage · Feaſant; for the Di ch. 


If the Owner of the Cattle (e) before l 
ſtreſs Tenders his Rent, if a Diſtreſs is aft 
wards taken notwithſtanding the Tender, 
is wrongful, and He may make Reſcous. 
if He Tender after Diſtreſs, and before d 
Impounding, the Owner cannot Reſcue then 
for the Taking was lawful, tho' the Detain 
is wrongful. A Tender after the Impoundi 
makes neither the one nor the other wron 
ful; for then it comes too late. The ſame Lal 
for Damage- Feaſant, if before the Diſtreſs the 
is a Tender of ſufficient Amends. But in] 
mage-Feaſant the Party may Tender Amen d 
until the Cattle are Impounded. . 

A Tender of Amends to a Bailiff is 08g" 
Good, for He cannot deliver the Dil ;.. 
once taken, ¶ See the 2 V. & M. ch. 5. in ſ 


infra. | 
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be Statute of Marlbr. 4. or 52 H. 3. ch. 4. the 
kd 1. and 2 Inſt. RS. - 

Bj Marlbr. 15. or 52 H. 3. ch. 15. None (except the 
i) ſhall take a Diſtreſs out of his Fee, or in the 
9's Highway, or in the Common Street. For all 
lings Subjects ought to have a Free Paſſage to Fairs 
| Markets. 

Ge the 32 H. 8. ch. 37. For Recovery of Arrearages 
Rents by Executors and Adminiſtrators ; and by the 
band for Rent due in the Right and Life-time of 
Wife; and the Remedy for Rent where the Eſtate 
for the Life of another that is Dead. | 

y the 1 ©? 2 Ph. & M. ch. 12, No Diſtreſs of Cattle 
1] be Driven out of the Hundred where it is taken, 
pt to a Pound Overr within the ſame Shire; nor 
e Three Miles diſtant from the Place where it was 
ken, nor ſhall it be Impounded in ſeveral Places, in 
in of Five Pounds and Treble Damages. And no 
an on ſhall take above Four Pence for Impounding, 
er the like Penalty, any Preſcription notwithſtand- 


Ge the 22 Car. 2. 6h. 6. 22 C23 Car. 2. ch. 24. 10 
, <, 18. Concerning Fe- Farm Rents. 


There are two Excellent Statutes for Reco- 
ry of Rents by Diſtreſſes, (viz.) the 2 V. & 
e. 1. ch. 5. and the 8 Ann. ch. 17. which 
we altered the Common Law, and are now 
te Rule in Practice. Diſtreſſes were not to 
Sold before, but only to be Detained as 
ledges for inforcing the Payment of Rent ; 
e Perſons Diſtraining having little Relief 
ereby. But 


By the 2 V. & M. ch. 5. If a Tenant or Owner of 
dods ſhall not within Five Days after Diſtreſs for 
Vent due upon any Demiſe, Leaſe, or Contra# what- 
vr, and Notice of the Cauſe thereof, left at the moſt 
torzous Place of the Premiſſes, Replevy the ſame with 
ficient Security, to be given to the Sheriff, according 
d Law, the Perſon Diftraining may with the Sheriff, 
fader. Sheriff, or Conſtable of the Hundred, or Place 

| ; where, 
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where, Cc. cauſe the Diſtreſs to be appraiſcd by 7, 


ppraiſers, to be ſworn by ſuch Sheriff or 

chen ſell the ſame towards Satisfa&ion bem 
and Charges of the Diſtreſs and Appraiſement; len 
— Overplus in the Officers Hands for the On 

e. 

And whereas no Sheaves or Shocks of Corn, of; 
looſe in the Straw, or Hay in any Barn or Grana, 
upon any Hovel, Stack or Rick, &c. could by the], 
be Diſtrained, it ſhall be lawful ro Diſtrain for i 
arrear any ſuch Sheaves, e. and to lock up and Den 
the ſame in the Place, (for they cannot be Removy, | 
muſt be Seeured upon the Lend) where it ſhall be for 
until it be Replevied, &c. In Default whereof to 
the ſame after Appraiſement, as aforeſaid. 


If a Landlord comes into a Houſe and ſeit 

n ſome Goods as a Diſtreſs, in the Nan 

of all the Goods in the Houſe, That i; 
good Seiſure of all. Bur the Goods muſt 


removed immediately by this Statute, excy D 
Corn or Hay. The Appraiſement and be, 
cannot be until after Five Days. h - 
To proceed, If any Diſtreſs and Sale ſhall be nu 3 


where there is no Rent due, the Owner of the Goof 
Diſtrained may Recover double Value of the Goo 
Diſtrained, with full Colts, 


Note, That the Goods muſt be Sold a; we 
as Diſtrained ; otherwiſe no Action for thi 
double Value. 


* 


Upon any Pound-Breach, or Reſcous of Goods 0 
Chattels Diſtrained for Rent, the Party grieved i 
Special Action of the Caſe, ſhall recover his Tredk 
Damages and Coſts. ric al 
By the 8 Ann ch. 17. No Goods or Chattels being d 
any Lands, Oc. leaſed for ** or Lives, Term of Len 
at Will, or otherwiſe, ſhall be taken by Vertue of a 
Execution, &c. unleſs the Party at whoſe Suit the fil 


Execution is ſued out ſhall, before the Removal fl 
| 065 


b 2. Laws of England. 

4, pay the Landlord, Ge. one Year's Rent. if due; 
| — the Party x proceed to execute his Judg- 
- And the Sheriff, & c. is to levy and pay the 
if, as well the Money fo paid for Rent, as the 
ation Money. But nothing in this Act ſhall ex- 
4 to Prejudice the King in levying Debts, Fines, &c. 


the. King. | O 
3 Tenant for Life, Years, at Will or otherwiſe, 


eL adulcatly Reinoves the Goods from the Demiſed Pre- 


, with Intent to prevent the Landlord from Di- 
en ning, the Landlord may within Five Days take and 
„ch Goods where-ever they ſhall be found, as a 


frefs for the Arrears of Rent, and may diſpoſe and 
the fame as if ſuch Goods had been Diſtrained upon 
D:miſed Premiſes. Provided the ſaid Goods were 
Fold Bond Fide for valuable Conſideration before ſuch 
ſure. | 

An Action of Debt may be brought for Rent upon a 
ſe for Life, as upon a Leaſc for Years. Which could 
bt at Common Law. 

Any Perſon having Rent in Arrear due upon any 
cee Determined, may within Six Calendar Months 
er the Determination of ſuch Leaſe, during the Land- 
Js Title and Poſſeſſion of the Tenant, Diftrair for 
b Arrears in the ſame Manner, as He might have 
e if ſuch Leaſe had not been Determined. 

| Diſtrefſes hereby made ſhall be liable to ſuch 
„Cc. as Directed by the 2 W. & M. beforemen- 


6, There may be an Apportionment and an 
tinguiſhment of Rent. 


ch is Dividable,as the Thing out of which 
5 to be paid is Divided by Purchaſe in Fee, 


t, Oc. Regularly a Rent-Charge cannot 
apportion'd, or Things that are Entire. 
Concerning the Apportionment of Rents, 
e is a Difference betwixt the Grant and 
vation of a Rent. For if a Man is 
4 0 


„ An (g) Apportionment (from Portio, quaſi (g) 1 Inſt. 


0) is a Partition or Diviſion of the Rent, 247: b. 148. 
A. 


1 Roll. Abr. 
ant, Recovery, Surrender, Forfeiture of 236. 
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(hb) 10 Rep. 


128, 


(i) 1 Inſt. 
147. b. 


(k) 6 Rep. 


2. 


(1) Lit. 222, 
1 Inſt. 148. a. 


(m) 1 Inft. 
147. b. 148. a. 
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of Two Acres, one in Fee · ſimple, the D 
in Fee- tail, and by Deed Grants a Rent oy 
both, and Dieth, the Land in Tail i; 1 
charged, and the Land in Fee remains 
ed with the whole Rent. For of his, 
rant He ſhall not take Advantage. By 
in this Caſe He had Reſerved a Rent, the g. 
ſhould be 1 for it is not fit the l 
nee or Leſſee ſhould be charged with 
whole Rent. fil 

If Land be (h) Evicted (Recovered by l. 
or if the Leaſe determines before the |: 
Time of Payment, no Rent ſhall be paid, iich 
it ſhall not be apportion'd in Reſpe of; 
of the Time, as it ſhall be upon Eviction 
Part of the Land. | 

But Apportionment of Rent is uſually He 
tled by Covenants. 

2. (i) Extinguiſhment of Rent is a Deſt 
ing of a Rent by Purchaſe of Part oft 
Land. For no one can have a Rent poil 
out of his own Land. But a Service ( 
bono publico (as to Repair a Bridge, Gr 
mains, tho the Lord purchaſe Part. (See 
Services, ch. 1. ante. |] (I) So if one hath 
Rent-Charge to Him and His Heirs, iſſui 


Kent 


If on 


out of certain Land, if He purchaſes any R 
cel of the Land to Him and His Heirs, ; 
the Rent-Charge is Extinct. The Rent i: WM” © 


tire and againſt Common Right, and il 
out of every Part of the Land. But it 
Rent Charge be Determin'd by Act of 6 
the Law, the Grantee may have a Vit 
Annuity. However, if the Grantee d 
Rent-Charge purchaſes Parcel of the lat 
and the Grantor by his Deed, reciting t 
ſaid Purchaſe of Part, (m) granteth wat 

I hy M 
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j Diſtrain for the ſame Rent in the Reſidue 
the Land, this amounteth to a New 


4 | | 
| 1 Leſſor enters upon a Leſſee for Life or 

i into Part, and puts out the Leſſee, the 

n is ſuſpended in the Whole, and ſhall 

be apportion'd for any Part. 

When one commits (n) Faſt on Part of the (n) 1 Inſt. 
ad, the Rent ſhall not be Extin& by the 148. b. 
ire of Part, but apportion'd; for no 

ſhall take Advantage of his own 

1111-8 

derte of Tenures and Services, ( Viz, ) 

and Serjeanty, Frankalmoign, Fealty, Socage 

| Rents. | 

V. An (o) Annuity is an Yearly Payment of Of an An- 
rain Sum of Money, granted to another nuity. 
Fee-ſimple, Fee-tail, for Life or Years, () Finch. 
roing the Perſon of the Grantor only, and 14g 24 b 
Heirs, if named, and have Aſſets by n 


10 t. It may be Granted by a Corporation. — 882 
0 No Freehold is charged therewith ; which (p) 1 Inſt. 


ws the Difference betwixt an Annuity and 28. 4. 
Rent-Charge. Therefore a Rent Charge _—_ _ 
referable to a Grant of an Annaity. e 
If one Grants an Annuity for Term of Life 

the Grantee, (q) pro Conſilio impendendo to (d) Plowd. 
Grantor, and the Grantor dieth, the An- 456. 

ty does not ceaſe; tho' no Counſel can be 

en to the Grantor that is Dead. 

in Annuity granted to a Corporation is 

t) Moremain ; cannot be (s) entailed ; (*) 1 laſt. 


ure not be (t) Aſſets in the Hands of the 4 Ang 
to whom it deſcends; ſhall not be taken 2% , 
L (t) Dr. & 
ng! Stud. Dial, t. 
hat 


a Nullus Comme dum capere peteſt de injuris ſus Propri. ch. 30. 
0 148. b. 1 
A 
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(u] 1 Inſt. 


292. b. 


(y) 1 Roll. 
Abr. 397, 
39%. 


Maintenance of the Plough, as Horſe or C 


to preſcribe for it by Special Pleading, tho urte 


| ſtare, unleſs the Houſe is built on the La 


Ax Inflitute:of the Bok 
in Execution upon a Statute-Merchant, $ 
or Elegit, s a Rent may. 

A Releaſe of all Actions (u) before th: 
nuity is behind, ſhall not Releaſe the Ay 
ity. Sc | 

For. Recovery of an Annuity no Ak 
lieth but a Writ of Annuity. Con 

VI. (W) A Common ( becauſe it is Comm d 
to many) is a Profit that a Man hath int 
Land of another. . It is either Common i 
Paſture, Piſcary, Turbary, or Effevers. e 

1. Of Common of Paſfure ; and of the Mera 
tereſt of the Lord and Commoner therein. e 

Common of Paſture is a Right of pu ane 
Beaſts ro Paſture in another Man's Soil. 

Of which there are (x) Four Kinds, (u 


Common Appendant, Appurtenant, Pur Cai 0g 


Vicinage, and in Groſs. I. Common Avi 
dent is a Right belonging to one's Arai | 
Land, of putting Beaſts Commonable i 
another's Ground to Feed there. Comm teac 
Beaſts are thoſe which are employed for 


and for Kine and Sheep to Compoſt the La 
It is of Common Right, and one need; 


muſt be by Uſage Time out of Mind; ! 
then it is ſufficient to ſay, That it is only 
pendant to antient Arable Land; and is 9 
for Cattle to Manure the Land. It can 
be Appendant to a Houſe, Meadow, ot! 


and the Meadow or Paſture were Arabik 
the Beginning. For tho' it is Meadow 
Paſture, yet it is eſteemed as Arable, beca 
it may be ploughed. (y) This Sort of Cut 
mon may be throughout the Year ; or lim 
to certain Time; or on Condition; to 0 


l : 2 
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Number of Beaſts by Uſage, tho? it is in 
+ own Nature without Number, becauſe one 
muſt have ſufficient Paſture for his Beaſts , 
nd Meaſurable according to the Quality and 
ntity of the Freehold, to which one 
Clzims Common Appendant. Regularly this 
Commoner may not Uſe the Common, but 
with his own proper Beaſts chat are Levant 
and Couchant on the Land. He may not Agiſt 
the Beaſts of a Stranger, but He may put in 
e Beaſts of a Stranger if He hath any Tem- 
porary or Special Property in Them; as if 
He Borrow or Hire them to Compoſt che 
Land. 2. Common (z) Appurtenant is a Com- (z) Terms of 
mon belonging to an Eſtate for all Manner of the Lew, v. 


(eas Commonable or not Commonable, as | i 169.4 
logs, Goats, Geeſe, &c. Common Appen- | 
ant and Appurtenant are often Confounded, 


but they differ in ſeveral Particulars. Com- 
mon Appurtenant may be to a (a) Houſe, (a) 1 Roll. 
Meadow, Paſture, as well as to Arable Land; Abr. 399, 
d ought to be preſcribed for by Special , 41. 
Nords, as againſt Common Right. It may 


Lane created at this Day by Grant; and it may 

ce ſevered from the Land to which it is Ap- 

tho Wpurtenane, By (b) Purchaſing Part of the (b) 1 laſt. 
1; Wand, the Common cannot be apportion d; 124. a. 

ly Otherwiſe by Alienation of Part. Now Com- 

ion Appendant (as hath been ſaid) belon 


cual to Arable Land; for Commonable Beaſts 
; may be preſcribed for without Special 
Words ; cannot be created at this Day; may 


abe e 2 „ but not ſevered from the 
0 Land without Extinguiſhment, &. 3. Com- 


non, by Reaſon of (c) Vicinage ( becauſe Of (c) 8 Rep.78, 

Neighbourhood) is a Sort of Common Appen- 79. 

nt, and is where the Tenants of Two * loft, 122. a 
2 Lords 
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cd) 7 Rep. 5. 


(e) 1 loft. 


122. à. 


(f) Ibid. 


ls) | Roll. 


Abr. 398, 


thoſe that are Levant and Couchant. It is e 


ch) 2 Inſt. 
740. 


mon in (f) Groſs is a Liberty of Commonin 


An Inſtitute of the Book] 
Lords (which are ſeiſed of Two Towns lying 
next to one another) have uſed Time ou d 
Mind to have Common promiſcuouſſy 2 
proportionably to their Extent of Comma 
on both Sides for all Manner of Beaſts Con 
monable. No Man can put his Beaſts ther 
in; but they muſt Eſcape of themſelves fron 
one Field to another, by Reaſon of 8. 
Neighbourhood, And this the Law ſuffersy 
prevent Suits in open Countries. Now ij 
Sort of Common being but an (e) Excuſe ſ 
Treſpaſs, one Town or Manor may Endo 
againſt the other. | For Shack Common in 1 
County of Norfolk, See 7. Rep. F.] 4. Con 


th 


I. 
Waſt 
may 
preſc 
His 
ne 
of th 


conveyed alone without Land by Deed, d 
gain'd by Uſage, Time out of Mind. { 
that Common Appendant cannot be Commy 
in Groſs. | 

Of Common Appendant, Appurtenant, al 
in Groſs, Some are for a Certain Number ( 
Beaſts, ſome Uncertain, as Common Sans Nu 
ber, in Groſs. Common Appendant by (g)U 
ſage may be limited to a certain Number, k 
Common Appurtenant muſt always be | 


led Common Sans Number, becauſe it is u 
certain how many they are to be; there bein 
more in ſome Years than others. N 

(h) New erected Cottages, tho they | 
Four Acres of Ground laid to them, oog 
not to have Common in the Waſte of tl 
Lord. 

Further, In Common of Paſture, there 
an Intereſt of the Lord, and an Intereſt of 
Commoner. 


1. 


Fan. Lins of England. 


ing 


nay Depaſture there of Common Right. A 
preſcription to exclude him is againſt Law. 
His Right is implied in the firſt Grant, cho? 
ne may preſcribe againſt the Lord or Owner 
of the Soil, from ſuch a Day to ſuch a Day, 
rin ſuch a particular Place, and ſo exclude 


he Lord may Diſtrain. He may make a 
ond on the Common. if there is ſufficient 


Vaſt or Common, be ic Little or Great. 


By the Statute of Merton, or 20 H. 3. ch. 4. The Lord 
uy Approve agdinſt his Tenants, (i. e) the Lord may 
cloſe Part of the Waſt, Woods and Paſtures, for 
imſelf, and Diſcharge it from being Common; if 
le leaves Common ſufficient, &c. 


b Paſture as ſufficeth for their Tenements. 


By . 2. or 13 Ed. 1. ch. 46. The Statute of Mer- 
II not only Bind the Lord's Tenants, . but Neigh- 
huts alſo, which claim Common of Paſture, as Appen- 
me or Appurtenant, to their Tenements. And none 
ll be aggrieved by Writ for Common of Paſture, by 
afon of a Wind-mill, Sheep-cote, Dairy, enlarging 
Court neceſſary, Curtilage, &c. 


2 2 (% If 


1 (i) The Lord of a Manor ſeiſed of the () « Ind. 


Waſts in which the Tenants have Common 122. 4. 


de Owner. (Kk) If the Lord Grants Common (K) 1 Rol. 
n Number, yet there muſt be left ſufficient Abr. 396, 
,mmon for the Lord's own Beaſts. If a 399 
ommoner (1) ſurchargeth the Common, 3. e. (1) 1 Saund:; 
f He put in more Beaſts than He ought, 345. 


'Mmmon left. [ See 43 Elize ch. 1.] (m) He (m) 9 Rep. 
xy have an Action of Treſpaſs done in the 113. 


(n) But there is no Approvement by this (n) 2 Taft, 
dt againſt a Common in Groſs, &c. For the 56, 87, 474, 
ords of the Act are, That they ſhall haue as 47 f. 


340 An Inſtitute of the Book | 
(o) 2 Inſt, (o) If the Lord hath Common in a Tegan 
476. Ground, the Tenant may Approve, for the 

Lord is a Neighbour. g 


A Cow-Houſe, a Houſe for Dwelling of 
Beaſt-Keeper, for the ſafe Cuſtody of th 


Beaſts feeding there, c. 1s within the Equi 1 
of the Statute, tho' ſufficient Common is nll; 
left. | » he 

The AQ ſays further, If any (upon juſt Title of oi 


provement) do make a Ditch or Hedge for that pu 
poſe, which afrerwards is thrown Down by Perſy 
unknown, the Town adjoyning may be Diſtrained 80M! 
make ſuch Ditch or Hedge at their own Coſts, & 
[See 1 Georg, ch, See alſo 2 Infl, 474, Ce] 


Theſe Statutes are confirmed by the; Maut 
6. ch, 3. and Treble Damages given. 


See 12 Ann. ch. 4. Seſſ. 1. For making Incloſures 
ſome Part of the Common Grounds in the ift. Ni 
in the County of Nrk, for the Endowment of Px 
Vicaridges and Chapelries for the better Support 
their Miniſters, 


2. The Intereſt of the Commoner appears 

theſe Particulars following with Reſpe& 1 

the Lord, a Stranger, and other Comm 

I. As to the Lord; Tho' it is not the Comm 

(p) 1 Roll. ners Common (p) untill His Cattle hath tai 
Abr. 406. the Grafs with their Mouths; yet He a 
(9) 2 Inſt.88. (q) break Down an Incloſure, if the Lu 
doth encloſe Part and leaves not fuffias 

(0 1 Ron. Common in the Reſidue, (r.) If the Is 
Abr. 406. - plows the Land and ſows it, yet the Comm 
ner may pur in his Cattle, and juſtify 

ſame, becauſe the Lord hath begun to 

(s) 2 cro. Wrong. If the Lord erects a (s) Rid 
271, 2722 Hay in the Common, and the Commoapama, 
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Lifts eat the Hay, it is juſtifiable. Neither 
vn the Lord chaſe the Beaſts for the Wrong 
ne by bimſelf. By the ſame Reaſon that 
Lord may ere& one Stack, He may erect 
wenty, and ſo Defeat his own Grant. If 
e Lord makes (t) Cony-Burroughs in the (t) 1 Roll. 
ommon, and ſtores them with Conies, altho Abr 99,405: 
»had no Warren, the Commoners cannot 
iy the Killing of them; but each Com- 
ner may bring his Action for the Damage. 
che Lord (u) Surcharge the Common, the (u) F. N. B. 
mmoner may not Diſtrain them Damage. . 
ien in his own Soil, unleſs by Cuſtom; P. 113. 
ut He may have an Action. The Lord may 
x dig (w) Pits for Gravel or Coal; for the (v) 1 Sid. 
utes aforeſaid allow Improvement only by 196. 

bſure. The Lord (x) without Preſcription (x) 1 Roll. 
y not Agiſt the Cattle of a Stranger. 2. As Abr. 396. 
d Strangers, A Commoner may Diſtrain Their 

aſts (y) Damage-Feaſant in his own Name; (y) 9 Rep. 
revery Commoner may have an Action of 112, 113. 
e Caſe ; for the Beaſts may be gone before 
ey can be taken Damage-Feaſant. He ſhall 
tt have an Action for every ſmall Treſpaſs ; 
t for ſuch whereby He hath loſt his Com- 
on. If a Stranger comes and takes away 
e (2) Turf, the Lord only has an Action; (2) 1 Roll. 
it the Commoner may have his Action for Abr. 89. 
ntering with Horſes and Carts, and thereby 
pairing his Common. A Commoner may 
Icenſe a Stranger to Feed in the Common 
ich ſuch a Number of Beaſts as He himſelf 
ght have done. 3. As to other Commoners ; 
lf any Commoner encloſes the Common, () 9 Rep 
builds a Houſe on the Common, every. 
Mmmoner hath his Action for his private 
Vamage, A Preſcntment in the Leet for ſuch 

ys. an 


342 


(b) 1 Roll. 
Abr. 398, 
402. 


(e) 8 Rep. 
136,137,138. 
1 Iaſt. 122.4, 
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Part of the Land) prevented by Covenant 


Au Taftitute of the Boer 


an Encloſute'to the Common Nuſance of , Thu 
Inhabitants, is void; for it is no Publick 9 
Common Nuſance. (b) He cannot Agiſt ch 
Cattle of a Stranger. If a Commoner haz bim 
Common for Ten Beaſts, and He put in mor 
the Surpluſage beyond the Ten may be take 
and impounded for Damage- Feaſant by a 
other Commoner. | See 13 Ed. 1. ch. 4 
Concerning Approvement, ante, And For th 
Intereſt and Power of a Commoner more at lay 
See Bridg. 10, 11. Godb. 123, 124 2 Ln 
201, 202, 1 Roll, Abridg. es | 
The Writ of Admeaſurement of Paſture j 
diſuſed ; and the Commoners uſually ſue o 
another by Diſtreſſes, Actions on the Caf 
C. 
The Apportionment of Common as well as d 
Rents is uſually ſettled by Agreement, and{ 
is Extinguiſhment of Common (as by Purchaſe 


(c) Bur if there are no Covenants, Commoen 
Appendant ſhall be apportion'd of Courk 
upon Purchaſe of Part of the Land; becau: 
it is of Common Right. But no other Com. 
mon upon Purchaſe without Particular Agrez 

ent. Common Appendant and Appurte 
nant ſhall be apportion'd by Alienation of Pator t 
of the Land, to which Common is AppendantWhurnt 
or Appurtenant, Ee | : 


See 32 H 8. ch. r3. Concerning the putting Stone he! 
Horſes and Scabbed Horſes into Commons, and ttt 
Driving of Foreſts, Chaſes, Commons, Ce. ever nd 
Year. See alſo 4 Inſt. 309, 310 The 8 Elis. ch. pe 
Excepts Stone-Horſes above Thirteen Hands High i 
the Fen-Grounds, &c. The 21 7-6. 1. ch. 20. Enach 
That the 32 H. 8. ch, 13. ſhall not extend to the Count] 
of Ceruwal See the 22 Ed. 4. ch. 17 35 H. 8. ch. 1. 
13 Lix. eb. 25. F. 18. For Preſervation of * 
RS >: + a . 4. Is 


> Cans of England. 

Thus of Common of Paſture. 

Common of Piſcary is a Liberty of Fiſh- 
de in another Man's Waters. And if one 
aims to have a Common of Piſcary or Free- 


king to himſelf, it is againſt Law, and the 

l) Owner ſhall Fiſh there. But one may (d) 1 Iaſt. 
reſcribe to have a Separate Right of Fiſhing 122. 3. 

| (ach a Water, and the Owner of the Soil 5 Rep. 34 
zy there be excluded. And if one do 

rant (e) Separalem Piſcariam, the Soil doth (e) 1 Inſt. 
ot pals nor the Water, but only a particular + b. 
light of Fiſhing. And if one Grants his Va- 

the Soil doth not paſs, but only the Pi, 
wy within the Water. A Piſcary (f) incer- (f) 1 Inſt, 
vin (as a Common Sans Number) cannot be 15+: b. 
Jivided amongſt Coparceners. [See Of Co- 

weeners, ch. I. ante. ] See the Statutes of the 

20 23 Car. 2. ch. 25. 4& 5W.& M. ch. 23. 

1014 V. z. ch. . 9 Ann. ch. 26. 12 Ann. 

„ . I Georg. ch. 16. Concerning the Deſtruct ian 
f Fiſb in ſeveral Waters, &c. | 

3. Common of Turbary (from Turba, an 
ld Latin Word for Turf) is a Licence to dig 
Turf upon another's Ground, or in the Lord's 

aſt, The Owner of the Soil cannor be ex- 

luded. It muſt be Appendant to an ( 75 Hiuſe, (g) 4 Rep. 
Jot to Land; for Turfs are to be ſpent or 37. 

urnt in a Houſe. It alſo may be Appurte- 

at, or in Groſs, (h) But this Right of (b) 1 Iaft. 
igging Turf does not convey the Land, nor 7 * 
he Trees, Mines, c. There is alſo a Com- 

non or Liberty of Digging Coals, Gravel, 
band, Cc. which may be eaſily underſtood 
what has been already faid concerning 
urbary, | 


2 4 4. (i) 


344 An Inflitute of the Book ! 

(i) : Inſt. 4. (i) Common of Efovers, when refiraineg 

41 b. to Woods, is a Right of taking Wood out d 

2 Inſt. 18. anothers Woods for Houſe- bote, Plough 

bote, and Hay-bote. Effovers in the Hag 

and Bote in the Saxon Language in this (A 

denote Allowance, Compenſation, or Sau eat 

faction for theſe Three Purpoſes Hen bur 

comes our Common Phraſe to give to By 

Houſe-bote is a Right of taking Timber u 

Build or Repair the Houſe, or of takin 

Wood to Burn in the Houſe, which is af 

called Fre- bote. Plougb- bote is a Right to take 

Wood to Repair Ploughs, Carts, Harrow 

and for making Rakes, Forks, &c. Hay-bite iber 

Hedge-bote is a Right to take Wood to Rep 
Hedges, Pales, Gates and Stiles to ſecure En 

_ cloſures. | See Of an Eſtate for Life and Nur; 

ch. 1. ante. 

(k) 4 Rep. (k) If I Grant to one Effovers to Burn in hi 

87, 88. Houſe, or if He hath it by Preſcription, and 

He only alters the Rooms and Chambers « 

his Houſe at his own Coſt, without making 

New Chimneys, by which a Prejudice ma 

come to the Owner of the Wood, or tho'He 

build New Chimneys, or maketh a New Ad 

dition to his Old Houſe, He ſhall not loſe his 

Preſcription. But He cannot ſpend any d 

the Eftovers in the New Chimneys, or in the 

Part newly added. When a Houſe has H. 

vers Appendant or Appurtenant to it, and ti thi 

Houſe is Qverthrown by Wind, or by Cor 

other Act of God, or by Default of cee? 

Owner, if the Owner Re-builds it in the ſame 

Place, and in the ſame Manner as it ſtood bs 

fore, He ſhall have the ſame Efovers continu 

ed, becauſe the Land, the Foundation of thi 

Houſe, doth continue. | VILA 
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VII. A Way, (Chimin) here is a Right of Of a Way. 
ing over another Man's Ground. 

Ways may be Divided into Private, Common 

4 the King's High-way. 1. (I) A Private (1) 1 Vent. 

yy is a Private Paſſage leading from one 189. 

*12in Place to another, as from a Houſe to 

uch, to a Private Houſe, Village, or to 

e Fields. This is to be repaired by the 

ilage or Hamlet, or ſometimes by a Particu- 

r Perſon, (m) And If it is ſtraitned, or if a (m) 1 Inſt. 
ridge which another ought to Repair is de- 7% fil A5 

y'd, an Action of the Caſe lieth here, but not 1 _ 

1 Indictment. One or more may have a 1 Vent. 208. 

iberty to paſs there by Preſcription or by Co- 
bent. And this may be a Way in Groſs or 

\opendant to a Houſe or Land. 2. A Com- 

m Highway is that which leadeth from a 

llage into the Fields. The Freehold and 
he Profits are in him that hath the Land next 
djoyning. And if it be ſtopd, I have no 
Remedy but by Preſentment or Indictment. 

In Indictment will alſo lie if it is a Common 
n) Footway, 3. The King's Highway is that (a) 1 Vent. 

hich leadeth from Village to Village, or 20s. 

rom Town to Town, and is a Way for all 

ravellers, and doth Communicate with a 
eat Road, &. [See of the Surveyors of the 
hways, Book 1. ch. 7.] 

III. The Multure of a Mill, ( Molitura) Of the Mul- 
b the Toll that a Miller takes for Grinding ture of a 

orn. This Toll ought to be according to Mill. 
be Standard. [ See Of Deceit and Coſmage, 
book 3. ch. 3.7] 

IX. A (o) Corody is an Allowance of Meat Of Corodies 
and Drink, Clothing, Lodging, &c. for ne- znd Penſions, 
eſſary Suſtenance. Some Corodies are of 1 
Common Right, and might be aſſig ned by every v. Corody. 

| ; Founder Finch 162. 


' 


Founder of a Religious Houſe in the fn 
Houſe, when they were ſtanding, to an 
Perſon that He ſhould appoint. But Ten 
in Frankalmoign was diſcharged of all Con 
dies Of Common Right Penſions are due t 
(0 E. N. the King out of every Biſhoprick. Some be. 
— 9, 236. gan by Grant by one Man to another for Lis De 
(a) 1 Inſt, Years, in Tail or in Fee. (q) A Chamber 
122. 3. may be Part of a Corody. And He thy 
hath the Corody hath but his Habitation ip 
the Chamber; as a Fellow of a College hay 

but an Habitation in his Chamber. 


It appears by the 34 & 35H 8. ch. 16 
That Corodies belonged to Biſhops from Monaſteric, 
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Corodies are turn'd into Penſions and Money 
at this Day. [See F. N. B. 230, 231, 232. and 
of Penſions, Title Tithes, and How Tithes my 
be Recovered, Jupre. See alſo the 13 FE, 
34 & 35 H. 8. ch. 19. ] | 

Of Offices. X. Of an Office and its Nature. 2. Whois 
capable of an Office. 3. Where Offices may 
be Executed by Deputy. 4. Where Officer 
may be Ouſfted. 5. Where Offices may be 
Forfeited. 

1. An Office is a Function, by Vertue where 
of a Man hath ſome Employment under the 
King, or under a Common Perſon or Subjed 
Such an Office may be of Inheritance in Fee 
ſimple or Fee-tail; or it may be for Lil, pt t 
Years, or at Will. But Offices of Trull 
(r) 9 Rep 97. Which concern the Adminiſtration of Juſlic 
Fo Cannot be granted for Years; for then it wou 
go to Executors or Adminiſtrators. It 1 

(s) r Inſt. (s) Houſe or Land belong to an Office, by 

49. ©. Grant of the Office by Deed, the Houſe and 

| Land paſſeth without Livery and Seiſin, & 
belonging thereunto. | n 
>. >. Th 
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ſand The (t) King is Capable of an Office, not (t) 1 Inſt. 
be but to Grant. (u) But He cannot by 3: b. 

ni ners Patents erect New Offices with New (u) 2 laſt. 

ä ges, or grant New Tees to Old Offices. 53315 344540. 


tererſion. [See of Leaſes, ch. 3] (y) Where one! Toft. 3. b. 
Miceris under the Correction of another, both (y) 4 Inſt, 
Mfices ought not to be Granted to the ſame 
econ. (2) Antient Offices muſt be Granted (2) 4 Rep. 
ſuch Form, and in ſuch Manner as they 7s, 87. 
{ed to be; unleſs the Alteration is by Act of 
adliament, (a) An Officer that is conſtituted () 4 Inſt. 
y Statute, hath no more Authority than the 267, 
atute gives him; for He cannot Preſcribe as 
Officer at Common Law may. An (b (b) 1 Inft. 
nfant or Minor is not capable of an Office of 3. b. 
tewardſhip of the Court of a Manor, either 
Poſſeſſion or Reverſion. | But Quære, and 
 D Anvers's Abridg. Title Infants, 774. See 
he 5 Ed. 6. ch. 16, Oc. Infra. 


See the 13 Car. 2. eb. 1. 9 Ann. ch. 20. Title Corpora- 
mr, Book 1. ch. 8. 25 Car. 2, ch. 2. Shewing, That 
Micers (having Office Civil or Military, Se) muſt 
ike the Oaths of Allegiance and Supremacy, Receive 
e Sacrament, & c. or elſe are adjudged ro be uncapa- 
| of the Office. 

By the 1 , & M. Sefſ. 1. ch. 8. New Oaths of Alle. 
ance and Supremacy appointed are to be taken under 


Oro . 
e u Every Subject is Capable of an Office. But N 
be e Grant is (w) void if He is Unexpert in (w) 1 Ing. | 
Ilie ne Sort of Offices as thoſe that concern the 3. b. | 
be danniſtration or Execution of Juſtice, &. | 
tha ee 12 Rich. 2. ch. 2.] No Man, tho' never fo 1 
n lla, is capable of a Judicial Office in (x) Re- (x) 11 Rep. | 
hab fo. Ainiſterial Offices may be Granted in 4. 
| 
| 


7 
| 
a 
« 
\ 
f 


E Diſabiliry. See 7 & 8 . 3. ch. 27. 

by By 1 Georg, ch. An Abjuration Oath is added, 
and d includes all Ecclcfiaſtical Perſons admitted to Bene. 
T Ce. See 9 Ann. ch. 20, For the more eaſy Try- 


$ the Rights of Offices. 
3. Offices 


348 An Inflitute of the Book || 
(e) Lit. 379- 3. Offices may be executed by (c) D 
Perk. Tit. where the Office may be granted to — 
3 lor. Execute by Himſelf or Deputy, or the Deyy 
9 Rep. 47, © of his Deputy. L But ſee of the Unyy, 
48, 49. Sheriff, Book 1. ch. 7. pag. 125.] A Deuyj 

He that Exerciſes the Office of another N 
Right. There is a Difference. betwixt a h. 
puty and an Aſſignee of an Office. For 2 
Aſſignee hath an Eſtate or Intereſt in the Office 
it ſelf, and doth all Things in his own Name; 
for whom the Grantor of the Office ſhall ng 
Anſwer, except in Special Caſes. And when 
an Officer hath Power to make an Aſſignet, 
He may of Courſe make Deputies. Alf 
when an Office Deſcendeth to an Infant 
Ideot, Cc. He may of Courſe make a Depy. 
(d) Dr. & 75 But the Superior Officers muſt (d) Au. 
Stud Dial. 2. ſwer for their Deputies in Civil Actions, i 
ch. 42 they are not ſufficient to Anſwer Damage, 
= 9 In Criminal Caſes Deputies muſt Anſwer far 
themſelves. [ See of Under-Sheriff , Bok 1, 
ch. 7. and Of a Steward of a Court- Baron, Buk 
4. ch. 1. and what Officers may make Deputis, 
2 Roll. Abridg. 154-] 


By the 1 H. 4. ch. 13. and 4 H. 4. ch. 20. Cuſtomen 
or Controllers in every Port of England, {ball be Reb 
dent upon their Offices in proper Perſon, without m. 
king any Deputy. | 
By the 4 H. 4. ch. 21. Searchers in the Ports of by. 
land ſhall not Act by Deputy. 
See the 2 H. 6. ch. 10. 
See the 5 E4.6. ch. 16. Concerning the Sale of a D+ 
put ot ien of an Office, infrs. 


* 


* Cui licet Quod majus eſt, non Debet Quod Minus ef m 
Licere, 9 Rep. 49. 


* 


95 


u 2. Laws of England. 
gy the 1 V. &. M. Seſſ. 1. ch. 18. Diſſenters from the 
urch of England choſen to any Parochial Office, 

10 ſcruple the Taking of the Oaths, & may exe- 


te their Office by a Deputy, to be allowed as the 
hc r ſhould have been. ; 


The Grantor may lawfully (e) Ouf and (e) 1 Inſt. 
Dicherge his Officer at Pleaſure where He 233. a. & b. 
ah no other Profit, but a Collateral certain 
ee; as Bailiff, Receiver, Surveyor, Audi- 
xr, Cc. the Exerciſes of which are but La- 
our and Charge to them. But where the 


den ess are to be taken out of the Profits apper- 
co ning to the Grantor within his Office, and 
ere the Office it ſelf is profitable to them, 
mL the Grantor cannot Diſcharge the Offi- 


x of his Service, at Pleaſure, becauſe He 
rould loſe his Profits if He was Diſcharged 
at Pleaſure, As if a Man doth Grant to ano- 
ther the Office of the Stewardſhip of the 
Courts of his Manors, even with a certain 
Fee, He cannot Diſcharge him at Pleaſure, 
becauſe He hath other Fees and Profits be- 
1, Wonging to his Office. So it is as to the Office. 
ef the Keeper of a Park; for He hath not 
only his certain Fee, but Profits and Avails in 

ner WM Relpet of his Office, as Deer-skins, &c. 
Ree BY Therefore no Man ſhall make void his own 
mW Grant to the Prejudice of the Grantee. But 
by if Bailiffs, Receivers, &c. that have only a 
Collateral Fee, have their Offices granted by 
Patent for Life or Years, they cannot be re- 

d moved at Pleaſure ; much leſs can Stewards of 
Courts, Cc. if they hold their Offices by Pa- 
tent, (f) But as to Private Offices granted by (f) Lit. 378. 
Deed, the Grantor or his Heirs may lawfully 
turn out the Grantee, if he doth not well 
and truly Execute the Office, For the Eſtate 
2 which 
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| which he hath in the Office is upon a C 
tion in Law, (viz. ) To do his Duty in it. aſe, 
5. Offices may be Forfeited by Conn. or 
Law, and by Statute. fces 
1. By Common Law, as | — 


„ By (g) Nom uſer of Publick Offices whi 
fe l KY e the Adminiſtration of Juſtice, or. 
Coke's Com. Commonwealth. Here a Non-uſer is a (Ca 
Copyh. S 45. of Forfeiture. But No#-uſer of it (elf, wii 

out ſome Special Damage, is no Forfeiture 

Private Offices. The ſame may be aid o 

Refuſer to execute the Office upon Requeſt 

(h) 1 Inft. , By (h) Miſ-afer, as if a Keeper of a f. 
333. b. kill any Deer without Warrant, or cut dot 
any Trees to his own Uſe, Cc. it is a Forſ 

ture of his Office. For this and ſuch | 

Offices are founded upon Skill and Com 

dence, and are Conditions annexed to th 

(i) Kiechin by the Law. And thus a (i) Deputy by 
287, - Miſdemeanor may make his Officer loſe l 
Office. But not the Miſdeamour of the Gra 

tee for Life, for he ſhall Forfeit only his oy 

Eſtate, Thus if a Steward burns the Coun 

Rolls, taketh a Bribe, Ce. he forfeirs his Off 

by this Miſcuſer. 

2. By Statute. 
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By the 5 Ed. 6. ch. 16. None ſhall ſell any Ou 

Deputation of the ſame, or any Part thereof, or tile u 
Reward, or Promiſe thereof, or make any Agreeritt 
for the Reward for the ſame DireQly or IndireRly, 
the Office ſhall concern the Adminiſtration, Proceteain 
or Execution of Juſtice, or Clerkſnhip in any Courts! 
Record, or concerning the King's Revenue, Accout 
Cuſtoms, or any Atrendance in any Cuſtom Hoi 
Aulnage, Auditorſhip, Surveyor of the King's Lin 
or the Keeping of any of His Majeſty's Caſtles, Fort 
in Pain, That the Buyer ſhall loſe his Place, and i 
Seller be Diſabled to Nominaze or Enjoy - 7 
Ovid 
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2. Lass of England. 


ed, That this Ac ſhall not extend to any Office 
Iahericance for the keeping of a Foreſt, Chaſe, Park, 
axe, Manor, Garden, nor to the Two Chief Juſti- 
or Juſtices of Aſſiſe, but that they may Grant 
dees as before. Alſo all Acts done by any Officer 
moveable by Force of this Ac ſhall be good in Law 


«ll he be removed. 


(k) It hath been Reſolved, That the Office j , vent. 
Regiſter to an Archdeacon being forfeited 186,213,267. 
this Statute, the Right of Nomination and 
pointing a Regiſter did Devolve to the 
rown by Forfeiture, and not to the Biſhop 
the Diocele. 
dee 12 Rich. 2. ch. 2. and of Bribery, Book 7. 


gr alſo 13 Car. 2. ch. 1. 25 Car. 2. ch. 2. 
W.& M. Seſſ. 1. ch. 8. 7 & 8 V. z. cb. 27. 
Am. cb. 20. 1 Georg. ch. . as before di- 
ted. See the Statutes concerning Under- 
eriff, Bailiff, Gaoler, Book 1. ch. 7. 


By the 1 1. C M. Se. r, ch. 21. A Caſtos Rotulorum, 
Selling, and every Clerk of the Peace Buying the 
Office, are Diſabled to hold their Places, and for- 
t Double the Value of what ſhall be given or taken 
Him that will ſue for the ſame, Ce. | 

By the 1 Ann. ch, 8. No Office Civil or Military ſhall 
yoid by the Death of the King. Bur ſhall continue 
| 3 unleſs Superſeded, or made Void by the 
xt Succeſſor. 


XI. Of Franchiſes, wherein I ſhall ſhew, 

What is a Franchiſe. 2. Their ſeveral Kinds. Of Franchi- 

What Franchiſes ought to have Allowance, ſes. 

42 not. 4. How Franchiſes may be 

ted, 

L A (1) Franchiſe or a Liberty is a- Royal 

ſilege in the Hands of a Subject, either (!) Finch. 
4 by 164. 
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by Charter of Letters Patents or Preſcriptig 
All Liberties are derived from the Crow 
and therefore they are Extinguiſhed if the 
come to the Crown again by Eſcheat, Fu 
(m) F. N. B. ture, &c. (m) A Franchiſe or Liberty may} 
230. veſted in Bodies Politick or Corporation 
Aggregate or Sole, or in many Perſons th 
(o) 2 Inſt. are (n) not Corporations (as Counties, But 
2214 roughs, Towns, ) or in a ſingle Perſon. O. 
Liberty cannot be granted to the Prejudic 
of another that was granted before. ForP 
ority of Grant is to be regarded. 
2, They are of Different Kinds, 
Chiefeſt of them is the Principality of Wal, 
the Counties Palatine of Lancaſter, Durh 
Cheſter, Ely. Next Counties, Hundreds, Ci 
que Ports, Ports of the Sea. Then there 
a Liberty of having a Leet, Manor, or Ly, 
ſhip, a Liberty to make a Corporation, to have 
' Coroner, to Hold Pleas, and to have Cogniſan 
of Pleas, Gaols, Bailiwicks of Liberties, an 
Return of Writs, the Liberty of a Foreſt, Chal 


Park, Warren, Fairs and Markets, Felons Good ain 
Goods of Fugitives, of thoſe put in the Ede 
gent, Deodands, Treaſure-Trove, Waifs, Ef L 
Wreck of the Sea, G c. Cogr 
Of the Principality of Wales, and the C unne 
ties Palatine, I ſhall ſay ſomething hereaſef ons 
in the Fourth Book, ch. 2. I have mention Gene 
Counties and Hundreds in the Introduction. Cini Vas 
Ports ſhall be ſpoken of too in the Fourth - 
Of Gaols and Coroners, ſee Book 1. ch. 7. Meute 
Corporations, ch. 8, Of Manors and Lordſ Whicl 
| ſee Book 2. ch,1, Book 4. ch, 1. and Of Ls bailif 
Book 4+ ch. I, Hot 


Ch. 2. Laws of England, 353 
It is Neceſſary to ſpeak here only of Li- 
erties to Hold Pleas, and to have Cogniſance of 
Phas, of Bailiwicks of Liberties, and Return 
of Writs, of the Liberties of Foreſt, Chaſe, 
Park, Warren, Fairs and Markets, Goods of Fe- 
lms, Fugitives, of thoſe put in the Exigent, 
of Deodands, Treaſure-Trove, Waifs , Strays, 
Wreck of the Sea; which are Liberties uſually 
dawn into Queſtion. 
1. The Liberty (o) to Hold Pleas (Tenere Pla- (o) Finch 
ts) is to have a Court of one's own, and to 166. 
hold it before a Mayor, Bailiff, Ce. in ſuch * 19% 71. 
f place according to the Courſe of the Com- 1. * * 
non Law. Herein One may preſcribe: But 
the Cauſes here may be removed to the High- 
er Courts. Such are the Courts in Corpora- 
ions. 
2, To have Copniſance of Pleas (Cognitionem 
Nlacitorum) is to have Power to draw Cauſes 
out of the King's Courts into one's own. This 
leth not in Preſcription, but in Demand of 
the Lord; and is always of Record, and 
claimed by Charter. The Principality of Wales, 
the Counties Palatine, the Cinque Ports, and the 
Univerſities, are Juriſdictions exempt, and have 
Cogniſance of Pleas, where the King's Writ 
runneth not. But (p) theſe particular j uriſdic- (p) 2 Iaſt. 
tons derogating from the Juriſdiction of the 548. 
General Courts of the Common Law are al- 
vays to be taken ffrictly. 
3. A Bailiwick is that Liberty which js ex- 
empted from the Sheriff of the County, over 
which the Lord of the Liberty appointeth a 
Bailiff to do ſuch Offices within his Precinct, 
8 an Under-Sheriff doth at large under the 
High. Sheriff in the County. Such is the 
baliff of Weſtminſter, * the Dean and — 
a 0 
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ren, to reſt and abide there in Safety. (u) (o) 4 lot, 
The King may make a Foreſt in his own 3, 301. 
Ground at this Day, but not in the Ground 

of Subjects without their Conſent. This 

Territory of Ground ſo Privileged is meeted 

ind bounded, and known to be ſo, either by 

Matter of Record (by Wric iſſued to the She- 

iff of the County, who ſhall take an Enqueſt 

of the Place and Bounds, and Return it into 2 
Chancery, 8&c. ) or By Preſcription. (W) By (w) 4 Inft. 
Preſcription it may be Good in the Grounds 301. 

of other Men. The King may Grant a Fo- 

reſt to a (x) Subject; but in the Hands of a (x) 1 laſt. 
QubjeR it is not properly a Foreſt, but rather * * 3 
Chace. By the Grant of a Foreſt, not on- b 
the Privilege, but the (y) Land it ſelf paſ- 315. 

ſeth. (y) 1 Inſt. 
A Foreſt doth conſiſt of (z) Eight Things, J, b. 1 
(viz.) Of Soil, Covert, Laws, Courts of Re- (z) 2 : 
cord, Fudges and Officers of Record, Game, and EE 
certain Bounds. | See Of the Courts of the Fo- 

ref, Book 4. ch. 1. 

A (a) Purlieu (from Pur clear and exempt, () J laſt 
nd liew a Place) containeth ſuch Grounds 3 © 
which Hen. 2. Rich 1. or King Jobn added to 
their Antient Foreſts over other Men's 
rounds, and which were afterwards Diſaffo- 
teſted by the Statute of Charta de Foreſta, ch. 1. 
#;, The Owner may lawfully Hunt there, 
ell Timber, c. as if they had never been 
foreſted. 

[Se the 4 Inſt. 299, 300. Concerning the Diſpo- 
d of the King's Woods in Foreſts.] | 
6. A Chaſe (from Chaſſer To chaſe) is a Pri- 
lleged Place for the Receipt of Deer, and 
Kaſts of the Foreſt, being of a Middle Na- 
ure betwixt a Foreſt and a Park. (b) It is (b) Int. 
A a 2 Coup ˖ 
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commonly Leſs than a Foreſt, and not eg. by 
dowed with ſo many Liberties, as Officer, -alle 
Laws, Courts, & c. and yet is of larger Com. Park 
paſs than a Park, having more Officers and bre 
Same than a Park. Every Foreſt is a Chaſe (i) 
but every Chaſe is not a Foreſt. It differeth the ( 
from a Park in that it is not Encloſed. Forif by tf 
| it is encloſed it is a good Cauſe of Forfeiture; 
(e) 4 Inſt. (c) tho' it muſt have certain Metes and 
317, 318. Bounds. But it may be in other Men; 
Grounds as well as in one's own. It is not 
Lawful to make a Chaſe, Park, or Warren 
(4) 11 Rep. without (d) Licence under the Broad Seal 
87. For this would be to appropriate Beaſts that g 
2 Inſt. 199. are Feræ Nature to one's own Ule. | Kin 
te) 4 Inſt A Chaſe is Governed by the (e) Common Na 
314, %, Law. One may have (f) Common in , Hare 
(f) 4 Inſt. Chaſe as well as in a Foreſt ; and the Owner t 
296. of Woods may cut down Timber, &. vit r,. 
out any one's Licence. Park 
Chaſes that were never Foreſts cannot ha nd 
(8s) 4 Inſt. any (g) Purlieu. ; A Fr 
393. 7. A (h) Park(from Parquer to Encloſe) h x... 
— 1ſt. Great Quantity of Ground encloſed and pff war 
+ clas vileged for wild Beaſts of Chaſe by the Kings may 
Grant or by Preſcription. The Beaſts of Pai chiße 
or Chaſe properly extend to the Buck, Do and 
Fox, Cc. but in a Common and Legal Senf | 
to all the Beaſts of the Foreſt. A Park mul Ob. 
be Encloſed. For if it lies open, it is a goo wp a 
Cauſe of Seiſure into the King's Hands 2 of tt 
Thing forfeited. And the Owner canndt Pro 
have an Action againſt thoſe that Hunt in bi 
Park, if it lies open. i [Se 
To a lawful Park Three Things are required * 


1. A Grant or Preſcription. 2. n aloſure 0 
Pale, Mall or Hedge. 3. Beaſts of — 
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There are Parks in Uſe and Reputation, e- 
en- BN 24:d without Lawful Warrant, and yet are 
rs, Bi called Parks. I do not ſpeak of theſe Nominal 
m. parks; tho the Owner of ſuch a Park may 
nd Bi bare an Action for Killing his Deer. | 
ie, () Parks as well as Chaſes are Subject to (i) 4 laſt. 
eth ae Common Law; and are not to be Ruled 314. 
rif by the Foreſt Laws. 


[See How a Keeper of a Park may Forfeit his Office. 
Of Offices, ſupra. 

dee the 3 Fac. 1. ch. 13. 13 Car. 2. ch. 10. 3 & 4 
W.&M. ch. 10. For the more EffefFual Diſcovery and Puniſb- 


went of Deer-ſtealers.] 


8. A (k) Warren is a Liberty by Grant of the (kx) Terms 
King, or by Preſcription, for Preſervation of of the Law, 
Beaſts and Fowls of the Warren. Beaſts, as 6 
Hares, Conies, Cc. Fowls, as Partridge, Phea- * ©: 2334 
fant, Quail, Rail, Woodcock ; or Water- 

Fowl, as Mallard, Hern, &e. (I) A Chaſe, (1) 4 tag. 
Park or Warren are Collateral Inheritances, 318, 

and not iſſuing out of the Soil as Common doth, 

AFree Warren may lie open; for there is no 

Neceflity of encloſing it. One may have a 

Warren in another's Land; for the Grantee 

may Alien the Land, and Reſerve the Fran- 

chiſe. (m) But no one can make a Warren, (m) 11 Rep. 
and Appropriate thoſe Creatures that are Feræ 87. 

Nature, without the King's Licence, as before 2 laſt. 199. 
Obſerved. (n) No Action lies if Conies eat (n); Rep. 
up another Man's Corn, &c. But the Owner 10g. 

ok the Corn may Kill chem. For no One hath * Cro. 54% 
Property in them. 


[See the 4 & 5 W. & M. ch. 23. 5 Ann. Seſſ. 2. cb. 14, 
9 Am. ch 25, 5 Georg. ch. . For the better Preſervation of 
the Came 
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9. Of Fairs and Markets. 1. What is a E 

or Aarket? 2. Of Toll in Fairs and Markets 

3. How Property is alter d by Sale in Fairs and 
Markets ? 


(o) 2 Toft. 1. A (0) Fair (from Forum or Feriæ] i; f 
229,231,713, Great Sort of Marker granted to any Toun 4 
ec. for Buying and Selling, and for the mon 955 
ſpeedy and commodious Proviſion of ſuch 5 
Things as the Subject needeth. It is uſually. By! 
kept Once or Twice in the Year. A Mm bet it 
(2 Merce or Mercando) is a Great Fair holden A. 
every Year. | | 1 = 
A Market (from Mercando, Buying and de. hy 
ling) is leſſer than a Fair, and granted to badet 
5 Town, Cc. for the like Purpoſes ; but chiefy 

8 for the Proviſion of ſuch Victuals as the db 2. 
| ject wanteth. This is uſually kept Once ot paid 
I ice in the Week. So that every Fair is (5 
p) 4Inſt. Market, bur every Market is not a Fair. (/ un 
272. There may be a Market without an Owner de 
| Where there is an Owner, a Butcher cannot Toll 
preſcribe to ſell Meat in his own Houſe upon Seal 

a Market Day, for the Market muſt be in by t 

open Place, where the Owner may have the Ml ©. * 

Benefit of it. Tol 

(q) 2 Inſt. (q) Every one that hath a Fair or Market In! 
220, 221. Ought to have it by Grant, or Preſcription, which by ( 


ſuppoſes a Grant or Charter. And if the 
King Grants to One a Fair or Market, He 
ſhall have of Courſe a Court of Record, cal 
led a Court of Pie-Powder as incident there- 
unto. [See Of the Ceurt of Pje-Powders, Boll 
4. ch. 1.] In Common Speech, the Fair or 
Market is taken for the Place where it is kept. 
Bur if one hath a Fair or Market by Charter Ml e 
or Preſcription, and another obtains a Market 
near it to the Nuſance of the former Fair ot 
Market, 
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Market, (r) He may avoid it. For there are (r) 2 Inſt. 
Aways theſe Words in the Grant, (viz) Ita 46. 
bd non fit ad Nocumentum Alrerius Mercati. 
[See Of the Clerk of the Market, Book 1. ch. .] 
Eyery one that hath a Market ought to 
have a Pillory, Tumbrel, Cc. to puniſh 
Offenders. 


ally By the 13 Ed. 1. ch. 6. Fairs and Markets ſhall not be 

An kept in Church» yards. SE 

F By the 2 Ed. 3. ch. 15. Every Lord at the Beginning 

cc if his Fair muſt Cry and Publiſh how loog it ſhall 
endure. 

Nl. By the 27 H.6. ch. 5. All Fairs and Markets are for- 

0 baden to be kept upon a Sunday, OF, 


2. In moſt Fairs and Markets Toll is to be 
paid to the Owner. 
(s) Toll (or Tolne) is properly a reaſonable (s) 2 Inſt. 
dum of Money or Payment co the Owner of 220. 
the Fair or Market upon Sale of Things 
Tollable within the Fair or Market, or for 
stallage, Pickage, Cc. It is always to be paid | 
by the (t) Buyer, not the Seller, unleſs there (t) 2 Inſt: 
5a Cuſtom to the contrary. Nothing is 221. 
Tollable of Common Right before the Sale. 
In Antient Fairs and Markets Toll may be paid 
by Cuſtom for the Standing in the Fair or 
Market, tho' Nothing is Sold. Such a Cuſtom 
muſt be Time out of Mind ; which Cuſtom 
no One can Challenge that claims the Fair or 
Market by Grant within the Time of Memo- 
y, (viz) ſince the Reign of Rich. 1. So that 
it is better to have a Fair or Market by Pre- 
ſcription than Grant. Toll was firſt (u) in- (u) 2 Iaſt. 
rented that Contracts might be made Openly 220. 
and before Witneſſes. 


9a a4 At 


5 4 
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* 


(w) 2 Inſt. 


22 2. 


(x) 2 Inſt. 


220. 


(y) 1 Roll. | 
Abr. 666. 
(z) 2 Inſt. 


221. 


— * 


with any Fairs or Markets have been Granted 


Lands. If Toll is Demanded of them, They 
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At this Day there is not any (w) certain 
Toll taken; but if that which is taken be y 
reaſonable, it is puniſhable by the 3 Ed 
ch. 31. Of which the Judges ſhall Determing 
if it comes Judicially before them. Toll may 
be ſaid to be (x) Outragious where a Reaſons. 
ble Toll is due, and Exceſſive Toll is taken; 
where no Toll is due, and Toll is taken and 
unjuſtly Uſurped. The King cannot Gran 
an Outragious Toll. Outragious Toll diſcoy, 
rages Men from Furniſhing Fairs and Mar. 
kets. If the King does not Grant Toll with the 
Fair or Market, the Patentee ſhall have 10 
Toll. It is not Incident to a Fair or Market, 
Such a Fair or Market is a Free Fair or Mar. 
ket. [See 10& 11 V. z. ch. 24. ] Toll in 
Fairs is generally Taken upon the Sale c 
Cattle, as Horſes, &c. but in Markets for 
Grain only. (y) And the Lord may ſeize uu. 
till Satisfaction. 

The (z) King ſhall pay no Toll for any al 
his Goods; and a Man may be Diſcharged 
from the Payment of Toll by the King's Grant, 
either Generally, or Specially in his own Fairs 
and Markets ; and of Toll which together 


after ſuch Grant of 1 but the Kings 
Grant cannot-Diſcharge Toll formerly due to 
Subjects either by Grant or Preſcription. Pri- 
ority of Grant is to be Regarded. Tenants 
in Antient Demeſne are Exempted and Dil- 
charged of Toll for Things coming of thoſe 


— 


(z) Qui Prior oft Tempore, Potior eſt in Jure. 4 Rep. 
90. 8 | 


- 


may 
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ray ſue to have (a) Letters Patents under the (2) F. N. B. 
King's Seal directed to all Officers to ſuffer 227. 

tem to be Toll-free, or they may have the 

nit De Eſſend quiet De Telonio. | See Of 

hates in Antient Demeſne, Book 2. ch. 1. and 

)f by Court of Antient Demeſne, Book 4. 

. 


By Weſt. 1. or 3 Ed. 1. ch. 31. If Exceſſive Toll be 
en in a Market-Town by the Lord's Conſent, the 
anchiſe ſha]l be ſeiſed. If by other Officer, He ſhall 


yy Double Damages, and ſuffer Forty Days Impriſon- 
the eat. [See the 2 Inf. 219, Cc. For the Expoſition of 
noi Stature. ] 1 


By the 2 & 3 Ph. & M ch. 7. Every Owner of a 
iror Market ſhall appoint a Toll-taker, where Toll 
to be taken, or a Book: keeper where no Toll is paid, 
o fit. there from Ten of the Clock in the Morning 
till Sun-ſet, in Pain of Forty Shillings for every 
fault. [See the Statute at large, and the 31 Eliz. 
12, Concerning Toll, and the Toll-keeper in Horſe. 
irs, Voucher upon Sale, and Redemption of an 
lorſe ſtolen, &c. ] 


b) There are divers other Sorts of Tolls, (b) 8 Rep. 

c Turn-Toll, where Toll is paid for Beaſts 46. 

t are Driven to be Sold at Market, and do 

eturn unſold ; Toll. Travers, where one 

aimeth to have Toll for every Beaſt Driven 

er his Ground; Through-Toll, where a Town 

elcribes to have Toll for ſuch a Number of 

kaſts as goeth through the Town, or over a 

ery or Bridge maintain'd at their Coſt. 

here is alſo Tronage for a Beam with which 

lings are to be weigh'd; Pontage, Paviage, 

make, Wharfage, Anchorage, Stallage, Pick- 

fe, &c. F 

. (C) Property is Altered and Diveſted by Sale (c) 2 Inſt. 

Fairs and Markets Overt. For all Con- 713. 

of any Thing Vendible there ſhall bind 5 Rep. 83. 
the 


"> 
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the Parties, and thoſe that have Right. 3 
this Rule hath Twelve Exceptions. 1. It þþ; 
not Bind the King; tho” it ſhall Bind 1; 
fants, Feme-Coverts, Tdeots, Men beyqy 
Sea, and in Priſon, that have Right. 2.7 
Sale muſt be in a Place that is open, fo th 
any one that paſſeth by may lee it; not in 
Back-room, Ware-houſe, &c. 3. It muſt} 
in an open and proper Place, and proper et r 
the Trade of him in whoſe Shop ic is Soloiſt i 
as Plate muſt be Sold in a Goldſmith's Shy 
not in a Scrivener's, &c. for no one yi 
Search there for ſuch Things. 4. It muſt M inte 
a Sale, not a Free- Gift without any valual} 
Conſideration. 5. The Buyer muſt not kng 
that the Seller hath a wrongful Poſlefli 
6. The Sale muſt not be Fraudulently betyir 
Two, on Purpoſe to bar him that hath Righ go 
7 If the Seller acquireth the Goods agai 

e that hath Right may take them. 8. The 
muſt be a Sale and Contract. Therefore Wſker- 
Sale to a Man of his own Goods, or a Si"* * 
by an Infant known to the Buyer to be ſuc 
or by a Feme-Covert known to be a FemeWWds H. 
Covert (unleſs for ſuch Things as ſhe uſual fm 
Trades for, or by Conſent of her Husban l Fe 
bindeth not. 10. The Property is not altere 
if Toll is not paid, where the Statutes requit 
it. [See the 2& 3 P. &“ M. cb. 7. 31 KH 
ch. 12.] tho' by the Common Law the PH Nee 
perty was altered, tho no Toll paid. 11. de 
Sale muſt not be in the Night, but betwen 
Sun and Sun; tho' the Sale that is made i 
the Night is Good betwixt the Parties, not e re 
Bind a Stranger that hath Right. 12. If 01 
Party robbed purſues his Suit freſhly, and Co 


victs the Felon, tho the King's Officer, ol 
oth 
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der that ſeiſed the Goods ſelleth them in 
Marker-Overr, the King or the Other ſhall - 

"ke Reſtitution of his Goods. For the Pro- 
erty was in the Cuſtody of the Law, and 
zrefore could not be altered by Sale in Mar- 
gt. Overt. 5 the 2 5 H. 8. ch. 1. 

In (d) London every Day except Sunday is a ;1, 
Marker Overt, and the Sales in Shops — (9) HP 
vr valuable Confiderations are Good. (e) (e) More 
it in the Country, where Things are Sold 300. 

1 diſtin& Places in a Fair or Market, the 

gods muſt be Sold in the uſual Place ap- 

vinted for the Sale thereof; otherwiſe the 

roperty is not altered. 

dale upon a Sunday, tho in a Fair or Mar- 

t, ſhall not alter the Property. 


By the 34 © 35 H. 8. ch. 26. No Sale of Goods and 
tle ſtolen in Wales, or Sold in any Fair or Market 
here, ſhall alter the Property thereof. 

By the 2 & 3 Ph. & Ma. ch. 7. The Sale of Horſes in 
uket-Overt is made Void in Six Caſes. And if any 
orſe that is ſtolen ſhall not be Sold, Given or Ex- 
tinged according to the Tenour of this Statute, the 
Ioner may take again the ſaid Horſe where-ever He 
nds Him, or have an Action of Detinue or Replevin for 
he ſame. See the Statute at large, and 2 If. 715, 
6, For the Expoſition thereof. 

By the 31 Eliz. ch. 12. Six Points more (by Way of 
dition to a former Statute) are laid down for Saving 
e Property of Horſes to the Right Owners, whether 
e Horſe be ſtolen or not. Which Points being not 
dlerved the Sale is void. See the Statute at large, and 
Ir the Expoſition thereof the 2 ft. 716, 717, 718, 
19. 


So that what by the Twelve Exceptions a- 
dye repeated, and what by the Twelve Addi- 
onal Points by theſe Statutes, the Property of 
orles, Cc. is ſo preſerved, that it is almoſt 

| Impoſſi- 
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(Ff) 1 Inft. 

114. 2. & b. 
3 Inſt. 227. 
5 Rep. 110. 


9 Rep. 23, 


(h) 5 Rep. 


t. 


3 Inſt. 232. 


| Dwelling in the Country ſhall not ſell divers Wing 
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Impoſſible, That the Property of Horſe, . 
(ſtolen or not ſtolen) ſhould be altered by a 


Sale in Market-Overt, if the Owner i; |; 
duſtrious to purſue theſe Directions. 


See thes © 6 Ed. 6. ch. 14. An AQ againſt Eger 
ſers, Foreſtallers and Regrators ; and See of theſe ( 
fences in the Pleas of the Crown, Book 3. ch. 3. 

See the 1 & 2 Ph. & M. cb. 7. An AQ, That Perfy wh 


the Cities or Towns Corporate by Retail, but in on 
Fairs. | 
| in 
10. There are Liberties of Seiſing G00 1555 
and Chattels of Felons, Fugitives, and of thi 
put in the Exigent. Alſo Liberries of Siſn 
Deodands, Treaſure-Trove, Waifs, Eſtrays, 2 
Mreck of the Sea. | | ihert 
1. Goods and Chattels of (f) Felons may} 
forfeited by Conviction, and ſometimes wit 
out Conviction. But the Forfeiture ought 
ways to appear of Record. So the Goods ( 
one Felo de ſe are not forfeited untill preſent Ne W 
Therefore the Goods of Felons, or of Fm 
themſelves, cannot be claimed by Preſcri 
tion. | 
2. The Goods and Chattels of (g) FugitnWcoda 
are the proper Goods of Him that flieth foren 
Felony ; and are forfeited to the Lord oft 
Franchiſe, when the Flight is found of! 
cord, either by Indictment upon the Death Mount 
a Man before the Coroner, or by Verdi 
upon Acquittal. For tho' one may be four 
Not guilty, yet He may forfeit his Goods) 
Flying. 
3. The Goods of thoſe put in the (h) E 
are forfeited when one Indicted of Felon 
withdraweth himſelf ſo long untill the 


til « 
berefc 


— — 


(i) 
| Rep, 


Exigent, in Ocder to an Outlawry, is award- 

againſt Him. The withdrawing is a Flight 

lw. And this Forfeiture ſhall ſtand, tho 

| renders himſelf upon the Exigent, and af- 
ards is found Not guilty. 

4 A (i) Deodand (Deo Dandum) is when any (i) 3 Inſt. 
oveable Thing Inanimate, or Beaſt Animate 57- 

 canſe the untimely Death of any Man 5 Rep. 110. 
Miſchance, in any County of England (but 

ot upon the Sea or Salt Water) and that 
ing, and every Thing moving with it are 

rfeited, if He dies within a Year and a Day 

ter, As when a Cart-wheel runneth over a 

hriſtian and killeth him, the Cart-wheel, 

t and Horſes are given to the Lord of the 

iberty to be Diſtribured amongſt the Poor 

xr the Appeaſing of God's Wrath. If one 

der the Age of Fourteen falls from a Cart, 

orſe, Ce. there is no Deodand. Things 

ed to the Freehold cannot be Deodands, as 

he Wheel of a Mill, a Bell hanging in a 

teeple, Cc. unleſs ſevered from the Freehold 

eſore the Accident happen'd. If A. killeth 

Man with the Sword of B. the Sword is a 

beodand. If one falls out of a Veſſel in 
reſh Water, the Veſſel is a Deodand ; but 

ot if He falls out of a Veſlel in Salt Water; 

o the Arm of the Sea is in the Body of a 

ounty. 

The Goods are not forfeited in Theſe Caſes 

itil the Matter is found of (k) Record; and (x) 5 Rep. 


berefore cannot be claim'd by Preſcription. 110. 
I = 114 
— 2.0 ©. 


(i) Omnia que movent ad mortem, ſunt Deo Danda. 
| Rep, 110, 


** 
* * 


2 * But 
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CI) 3 Iaſt. 
132, 133. 


— 
2. 
ropert 

ond 


Vwne 
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But the following Franchiſes may be clain 


by Grant or Preſcription. As 
5. (1) Treaſure-Trove (or Treaſure Found) whic 


is Treaſure found hid in the Earth, (not hn. k 
upon the Earth or hid in the Sea,) and we dhe! 
for want of a True Owner belongs to the la He 
of the Liberty by Special Grant or Preſcrinul et. 
But if the Owner may any ways be knom ©" 
then ic does not belong to the King, or Ia 
of the Liberty under him. Nothing is (ai roclar 
to be Treaſure- Trove but Gold and Silver, 1 he C 
conceal it is Eine and Impriſonment. r fork; 


(m) 5 Rep. 


109, 


(n) Finch 
177. 


6. (m) Waifs ( Bona Waviata) are Goods whid 
are ſtolen and waived upon Purſuit ( for fe 
of being Apprehended) by the Thief in hi ch G 
Flight, and upon that Account forfeited t 
the Lord of the Manor. The Reaſon of thi 
Forfeiture is as a Puniſhment of the Own 
for not Purſuing and Bringing the Thief t 
be Attainted. If the Thief had not th 
Goods in Poſſeſſion upon Purſuit, there is n 
Forfeiture; and then the Owner may ſei 
_ 2100 He finds them. [| See the 21H * 
ch. II. 9 

7. (n) Eſtrays ¶ Extra buræ) are Cattle that fir 
into another Man's Ground and not own'd h 
any Man. In this Caſe, if they are proclam en! 
ed on Two Market-Days in Two ſere 
Towns next adjoyning, and the Owner doth 
not claim them within a Year and a Day 
they belong to the Lord of the Liberty. It 
Lord (who claims under the King) keeps 
Stray Three-quarters of a Year, and within 
the Year it ſtrayeth again, and another Lol 

etteth it, the firſt Lord cannot Re-take it; 
or untill the Year and a Day are paſt, and 
Praclamation made as aforeſaid, He hath 1 
4 Propert), 
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rperty ; and therefore the Poſſeflion of the 

1nd Lord is Good againſt Him. If the 

Mener claims the Stray within the Year and 

uy, He muſt pay for the (o) Keeping. But (o) 1 Roll. 
the mean Time the Lord cannot Work it; Abr. 889. 
/ He may Milk a ſtray Cow within the 2 C10. 148. 
ear. If the Cattle were never proclaim d, 

e Owner may take them at any Time. No 

owl can be Strays but (p) Swans; and then (p) 7 Rep. 
oclamation muſt be made as in other Caſes. 16, 17. 

ke Cattle of the (q) King cannot be Strays, , 8 
; forfeited as ſuch to the Lord of the Ma- Abr. 818. 


8 A (r) Wreck (Wreccum Maris) is applied to (r); Rep. 
ch Goods as after a Shipwreck are caſt upon 106. 
e Land by the Sea, and left there within 2 Inſt. 167. 
me County. None of thoſe Goods which 
called Fetſam (from being Caſt into the Sea 
lle the Ship is in Danger, and after Periſh- 
Hor thoſe called Flotſam (from Floating upon 
ie Sea after Shipwreck) or thoſe called La- 

or Ligan (Goods ſunk in the Sea but tied 
a Buoy, &c. that they may be found again 
ter Shipwreck) are to be eſteemed Wreck, 
long as they remain upon the Sea, and are 
It caſt upon the Land by the Sea. If any of 
em are caſt upon the Land by the Sea, they 
e Wreck. A Wreck muſt be within ſome 
bunty, whereof the Common Law taketh 
gniſance, and not where the Admiral hath 
nldition. (s) Wreck, Fetſam, Hotſam and (s) 5 Rep. 
gan may be gained by Grant or Preſcription, 107. 
well as Treaſure-Trove, Waifs, and Eſftrays. 2 loſt. 167, 
there is no Grant or Preſcription, they belong *** 
the King: For where no Man can claim 
loperty in Goods, the King ſhall have them 
bis Prerogative. 

By 
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By Weſt. 1. or the 3 Ed. 1. ch. 4. Where a Man, 


or Dog eſcape alive out of a Ship whereby the Op, 


of the Goods may be known, neither tho Veſſy , 
any Thing therein ſhall be adjudged Wreck; but f 


be reſtor'd to the Owner, if He claims within a y, 


and a Day after the Sciſure, Cc. But the King n 
make his Chaim at any Time. 


A Man, Cat, or Dog are only put for 
amples; but all other Living Things are tol 
underſtood. | 

If the Goods are not ſeiſed by the Lord 
the Liberty, but taken away · by Wrong. dos 
the Owner may have his Action; and if d 
Wrong-doers are unknown, He may hay: 


Commiſſion to Enquire, & 


By the 17 Ed. 1. ch. 1. The King ſhall have Wa 
of the Sea, Whales and Great Sturgeons taken int 
Sea, and elſe- where throughout the whole Realm; e 
cept in Places Privileged by the King. 

See the 12 Aun. Sefſ. 2. ch. 18, An AR for Preſeni 
all ſuch Ships and the God thereof, which ſhall hig 
to be forced on Shore, or Stranded upon the Coaſt 
this Kingdom, &*c. Commanding all Officers adjoynit 
to the Sea to call together as many Men as are necel 
to Aſſiſt, &c. 


3- What Franchiſes ought to have Allowan 
and what not ? | 

I have ſaid, That ſome Franchiſes lie 
Point of Charter, and cannot be claim'd 
Preſcription ; and that ſome lie in Preſcript 
and Uſage without the Help of any Chart 
Now, If the Franchiſes that depend on Ch 
ter were granted (t) before Time of Mem 
ry, (viz. Before the Reign of Rich. 1.) tht 
are not any Records Pleadable, if they I 
not the Aid of ſome Matter of Record wil 
in Time of Memory, or ſince the Beginn 


O'2 Laws of England. 

of the Reign of Rich. 1. as Allowance before 
the Juſtices in Eyre, Juſtices of the Common 
Plus, or before the Barons of the Exchequer, 


qr by Force of ſome Confirmation by Char- 
er of ſome King within Time of Me- 


Bir if the Charters were Granted within 
Time of Memory, they are pleadable without 
bewing any Allowance or Confirmation. 
[See the 18 Ed. 1. Stat. De Duo Warran- 
„.] Uſage may uphold Franchiſes which 
may be claim'd only by Preſcription, without 
Record either of Creation, Allowance or 
Confirmation, Neither doth a Grant or 
Confirmation by Charter deſtroy ſuch Pre- 
ſcription. 
4 (u) Franchiſe and Liberties may be For- (u) Finch 
find by Ai ufer or Non-uſer. 1. By Miſ-uſer, ch. 14. 

by keeping a Fair or Market otherwiſe than P. 164, 165. 
tis Granted, as by keeping a Fair or Market 
on Two Days when One only is Granted ; 
Ir by keeping it upon a Monday when it is 

ranted to be kept on a Wedneſday; or for 
Etorting Fees where none are Due, &. 
i uſer of any Point, where there are many 

One Franchiſe, is a Forfeiture of all of 
hem that Depend upon one Another; but 
ot of thoſe Franchiſes which are ſeveral. 
4 "ben one Claimeth or Uſeth Franchiſes and 
Iberties which He ought not to have, it is 
and to be an Uſurpation upon the King; and 
be King ſhall have a Writ of Que Warranto 
Ir that as well as upon a Miſ-uſer. 2. (w) (w) 9 Rep. 
ly Non-uſer ; for if one hath Liberties, and 30. 
bh not Uſe them within Memory, they are 
ſt, Non-uſer of a Market is no Forfeiture. 


nit not to Exerciſe the Office of Clerk of 
B b the 


(x) Cowel's 
In 


Privilege. 
2 Roll. Abr. 
272,273,274, 
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the Market, Gr. is a Cauſe of Seiſing, and 2 

Forfeiture by Nom uſer; becauſe it is a Nece(. 

ſary Office, and for the Good of the Com. 
mon Wealth. 


For Statutes concernin g Franchiſes ind Liberties, S# 


the 9 H. 3. ch g. 9 H. 5 ch. 37. 18 d. 1. & 30 
1. De Kue Warranto. Stat. De Tallogio won Contedin, 


0 


— 


Fd. 1. cb. 4. 1 Ed 3. Stat. 1. eb. 1. 14 Rd. J. Kn . fl 
4b. 1. 20 H 4 ch. 1. 2 H.8. ab. 24. 42 H. 8. ch 30 
2 W.& M. Sf. 1. ch. 8. Concerning the Rights of 0 
London. 4 & 5 V. & M. cb. 22. and the 9 Am. ch. », P 
For the more eaſy Trying the Rights of Franckiſu 7 
Corporations and Boroughs. 5 
XII. (x) A Privilege is a Private Law i tu 
low'd to a Private Man or Co on to bel (+ 
exempted from the Rigour of the Comma 7 
Law. It is ſometimes ufed for a Place thit - 
hath a Special Immunity. Therefore, & 
A Privilege is either Perſonal or Real, 5 ke 
| fonal, as of a Member of Parliament and Co tu 
vocation, and of their 5 not to H vi 


arreſted Sitting the Parliament or Convoc 
tion, & c. Real, as that which is Granted u 
a Place, as to the Courts at Weftminſter, to th 
Univerſities, that their Members or Office 
muſt be ſued within their Precincts or Court 
and not in other Courts. 
And now having ſpoken of the Two Div 
Len: of Eſtates in Fand s, Tenements or Hen 
ditaments, it will be proper to ſhew ho 
Lands, Tenements or Hereditaments may! 
Acquired or Con vey d from one to another. 


C HA! 


— 


C H A P. III. 


Hm Lands, Tenements or Heredita- 
ments ray be Acquired, (viz.) 1. By 
Occupancy. 2. By Deſcent, 3. By 
Purchaſe, (wherein Of Deeds, and the 
ſeveral Sorts of Conveyances, as 
Feoffment, Fine, Recovery, Inden- 
tures to Lead Uſes, Covenants to ſtand 
ſeiſed to Uſes, Bargain and Sale, Grant, 
Leaſts, Leaſe and Releafe, Confirma- 
tion, Aſſignment, Exchange, Surrender, 
Revocation and New Declaration, Sta- 
tutes, Obligations, Defeaſances, De- 
viſe,) 4. By Preſcription. 5. By Eſcheat. 


Purer) in Lands, &c. may be Acquired How Lands, 
either, 1. By Occupancy. By Deſcent. > rar _ 
* 4. By Preſcription. Or, 5. By — 

I. By (y) Occupancy, where the Title ac- By Occu- 
cues by the firſt Entry. As when Tenant eg 
or Term of another's Life dieth, while He (0 b. 388. a. 
for whoſe Life the Leaſe is made is Living, * © 
lle that firſt Entreth ſhall hold the Land du- 
Ing the other Man's Life, and ſhall be Sub- 
ect to the Payment of the Rent reſerved, &c. «i 
There can be no Occupant againſt the King ; 
por of any Thing that lieth in Grant, as of 
Incorporeal Rights or Eſtates. But to pre- 
ent Occupancy, at the making of the Grant 

2 it 
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it is adviſeable to add theſe Words, (wiz.) 7 
Have and to Hold to Him and His Heirs, during 
the Life of Ceffuy que Vie, or of Him for 
whoſe Life the Leaſe was made. For then it 
is Deſcendible to the Heir ; or elſe the Te. 
nant or Grantee (if He hath the Eſtate with. 
out the Word Heirs) may aflign the Eftate 
over to divers Men and their Heirs in Truſ, 
for Him and His Heirs during the Life of 
Ceſtuy que Vie, But now 


By the 29 Cer. 2. ch. 3. If the Leſſee for the Tem 
of another's Life Deviſe not the Eſtate, and His Heir 
becomes Occupant, it ſhall be chargeable in his Hands 

28 ſets by Deſcent to pay Debts, as Lands in Fee. im 
ple, elſe it ſhall go to the Executors or Adminiſtrator, 
and be Aſſets. [See of an Eſtate for Liſe, ch. 1. ant, 

and of Adminiſtration, poſt, cb. 6 ] 


Deſcent. II. By Deſcent, or Hereditary Succeſſion, 
By s Property in Lands, &. may be Acquired 
(z) 1 Inſt. (2) Deſcent, (Deſcenſus) is a Means whereby 
13 b. 237. One doth derive his Title to certain Lands s 
oh Heir, and by Right of Blood, to ſome of his 
(a) r Ventr. Anceſtors; (a) unleſs hindred by Illegitims 
415, 416. tion, Half-blood, Attainder, or Corruption 

of Blood, or by being an Alien. This is they, p. 
Nobleſt and Worthieſt Means whereby Land 8.7 


c. are acquired. next 
A Deſcent is either by Common Law, Cuſom N other. 
or Statute. dy Ri 


i. By Common Law, as where one haute 
Land of Inheritance in Fee-ſimple, and dieth Heir | 


without Diſpoſing thereof in his L ife- time Int 
and the Land goes to His Heir of Courl:Wy A 
(o) ag. This Deſcent is either (b) Lineal or Col late td th 
6 | ee. . 
1 Vent. 415. Colla 


(b) Lines Rea ſemper prifertur Tranſverſali. 1 lf 


Lin 


10. b. 


ch 3 Laws of England. 
lea is a Deſcent downwards in a Right 
„as from Grandfather to Father and 
Grandſon. The Lineal Heirs muſt firſt inhe- 
tit, Collateral is a Deſcent which ſpringeth 


out of the Side of the whole Blood; as 
Grandfather's Brother, Father's Brother, Cc. 
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Therefore (c) if a Man purchaſeth Land in (e) Lit. 3. 


Fee-fimple, and Dies without Iſſue, there for 
Default of the Right Line, He which is next 
fr; in the Collateral Line of the whole 
lood (tho* never ſo Remote) comes in by 


Deſcent as Heir to Him. (d) For there is a (d) 1 Inft. 


Next of Kin by Right of Repreſentation, and by 10. b. 


Right of Propinquity, or Nearneſs of Blood. 3 Rep. 40 


He that is Inheritable is accounted in Law“ 
next of Blood. As when a Man hath Two 
Sons A. and B. and Dieth. A. purchaſeth 
Lands in Fee-fimple and Dieth without Iflue. 
B hath Two Sons C. and D. and Dieth, C. 
the Eldeſt Son hath Iſſue and Dieth. Now 
tho D. is neareſt of Blood to A. He ſhall not 
inherit, but the Iſſue of C. who repreſents the 
Perſon of C. who if. He had lived had been 
Legally next of Blood to A. But yet there is 
a Diverſity between next of Blood inheritable 
by Deſcent, and next of Blood capable by Pur- 
chaſe, For where Lands are limited to the 
next of Blood by Conveyance, or come 
otherwiſe than by Deſcent, the next of Blood 
by Right of Propinquity (as was D.) ſhall firſt 
tale; tho' He was not Legally next to take as 
Heir by Deſcent. 


to the Lands which his Son has purchaſed in 
ee. ſimple by Lineal Aſcent, tho He may by 
Collateral Aſcent ; as when the Son's Lands 

| | B b 3 come 


Inheritances may Lineally (e) Deſcend, but (e) Lit. 3. 
not Aſcend. So the Father can never come ; Rep 40. 


pee fai of "y Rgok 


come to His Uncle (35 Lands may Aleend 
the Collateral Line ) They may a 95 
| 91 8 1 6 dn ch yo eir to the 
; Ihe Uncle in this ee eir 
979 Abſolutely Heir. For if after t hr 
to the Decks tha Fear i hath 1 zgathgz 
Son or Daughter, That Iſſue ſhall enter 
yu Uncle, and take the Eſtate from Ho 


(e) 1 laſt. One muſt be Heir to Him that was laſt (z 
11. b. 15. Aﬀuyelly ſeiſed, or that Hath actually enter 
a. 42 on the Lands. 

3 Kep. 41- None can Inherit any Lands as oh buy 
(h) Lit. 4. only the Blood of the (h) ff ee 

r Inſt. 12. 3. if the Father purchaſes, the lood of 

& b. Mother ſhall never inherit. But if a Son 10 

chaſes, and there is no Heir on the Par g 

the Father, then the Lands ſhall Deſcend u 

the Heirs on the Part of the Mother. Far 

They are of the Blood of the Son, the fi 

Purchaſer. But where Lands do Deſcend fron 

the Part of the Mother, the Heirs of ihe 

Part of the Father ſhall never Inherit. So 0 

the Contrary. Obſerve then the Differenc; 

where the Son Purchaſeth Lands in Fee-ſimplt 

and where He cometh to Them by Deſcent on 

the Part of the Mother, or on the Parr of the 

Father. A Gift of Lands (which is by Pur 

chaſe) to One, and the Heirs of the Pare 

the Mother, is not Good; for the Heir 0 

the Part of the Father ſhall Inherit. 

None ſhall have Land of Ege: ſimple by 

Deſcent as Heir to any Man, 4 Hes 


*” __—— 


Ort TE 


(g) paßt fo Fratris de feado fimplici facit oak 4 
Heredem. Lit. 8. 3 Rep. 4» 42. 1 Iaſt. 1 5. b. 
Hei 


cb 3. Ln of England. 37s 


Ager of che (1) F/bole Blood, As if a Man (i) Lit. 6, 
ad Two Sons by Divers Venters, and the El- 7+ 8: 
cer purchaſeth Lands in Fee-ſimple, and Dies 3 Rep g, 63. 
noMyichour Iſſue ej Lounger Brother ſhall not 

cen laberit, but the Uncle of the Elder Brother, 


+, A Siſter of the Whole Blood ſhall be 
ſerd before the Younger Brother of the 
alf Blood. But the Younger Brother may 
t Heir to his Father or Uncle, for He is of 
the Whole Blood to Them. (k) Half Blood (4) 1 Inf, 
b no Impediment of Deſcent as to Dignities. 18. b. 
Neither is it reſpected in Eſtates in Tail; be- 3 Rep. 414% 
cauſe the Iſſues do claim in by Deſcent per 
mam Deni; and the Iſſue in Tail is ever of 
the Whole Blood to the Donee. 
As to the Deſcent betwixt Brethren, the (I) (1) Lit. g. 
Eideſt muſt Inherit; for He is moſt Worthy 


| 08 of Blood, As if there be Three Brethren, 
ror ad the Middle, or Youngeſt purchaſeth 
irt Lands in Fee-fimple, and Dies without Iſſue, 
on the Elder Brother ſhall have the Lands by 


Deſcent. 

In ſhort, Lands and Tenements in Fee- 
imple Deſcend. 1, To the Eldeſt Son as 
Heir, and to His Iſſue ; the Sons firſt in Or- 
der of Birth; and for want of Sons to all the 
Daughters Equally. For where there are Fe- 
males in Equal Degree, They Inherit all as 
One Heir, and as Coparceners. [ See Of 
Efates in Coparcenary, chap. 1. ante.] 2dy, If 
the Eldeſt Son has no Iſſue, then to the next 
Edeſt Brother of the Whole Blood, and his 
Heirs; and for want of a Brother to a Siſter, 
= Siſters, of the Whole Blood, and to her 
and their Iſſue. 34h, For want of Brother 
or Siſter, to an Uncle and his Iſſue; or for 
want of Uncle to an Aunt or Aunts, and 
Bb 4 Her 


en) 1 Iaſt. 
238. a. 


(o) De. & 


ch. 10. 
Lit. 210,211. 
1 Inſt. 110. b. 
140. 3. & b. 
175 b. 


Hler and Their Iſſue. 46, Thence to the 
Father. 5rh/y, Thence to the Half Blood 
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and Their Iſſue. Sthh, For want of Uncle, 
Father and Half Blood and their Iſſue, to thatute 
next of Kin in the Collateral Line. Deſce! 
Thus Lands in Fee-ſimple will Deſcend hy 
the Common Law, if there is no Settlement 
to the contrary by Conveyance or Teſtament, 
m) But you muſt underſtand, That the Jy 
Coronæ differeth in many Things from the G b 
neral Law concerning the Subject. poſſeſ 
There was a great Deal of Nice Learning 
touching Diſcents from one Dying ſeiſed of 
Eſtates in Fee-ſimple, or Fee-tail, which ta tat if 
away Entries and Continual Claim (which is an Ways | 


Entry in Law) of Diſſeiſees, and Force theoſe e 
Perſon Diſſeiſed to an Action; becauſe ore (t 
 Intendment of Law, the Heir of the Diſſe. enſe, 
ſor cannot have the True State of his Title. Mie co 


But this is now of very little Uſe. For and w 


By the 32 H. 8. ch. 33. Where a Diſſciſor dieth ſciſed 
of Lands, the Deſcent ſhall not take away the Entry of Were nc 
the Diſſeiſee,or His Heir, unleſs the Diſſeiſor had peace ell. 
able Poſſeſſion thereof five Years next after ſuch Diſa WF, eine 
ſin committed without Entry or Continual Claim. 


This Statute extends to a Diſſeiſin (n) with D 
our Force. [See ch. 4. and Book 4. ch. 3. our! 

(See Of Heir and Anceſtor, Book 1. ch Com 
pag. 112.] | 

2. By Cuſtom in Fe: ſimple, 

Deſcents of Fee-ſimple (o) by Cuſtom are dl 


Stud. Dial. 1. ſeveral Kinds. Sometimes to all the Sons; Loan. 


to all the Brothers, where one Brother Dieth 
without Iſſue; as in Gavelkind: Sometimes 
to the Youngeſt Son, as in Burrough- Engi Lern 
See the Introduction, pag. 9.] Sometimes , 

| 3 þ the 


te Eldeſt Daughter, or to the Youngeſt, &c. 
g ſome Cuſtomary Lands. | 

3. By Statute in Fee-tail according to the 
vatute of Feſt. 2. or 13 Ed. 1. cb. 1. Theſe 


Deſcents of Eſtates in Fee-tail are Directed by 
the Manner of the Settlement or Limita- 


ion. 
III. (p) A Purchaſe ( 22 n By Purchaſe. 
z when a Man acquires Poſſeſſion of Lands, (p) Lit. 12. 
gr. by Deed or Agreement; and unto which 
Poſſeffion He cometh not by Deſcent. (q) (q) 1 Iaſt. 
Erery Man that hath a Lawful Eſtate in Fee- 13, b. 
mple hath it by Deſcent or Purchaſe. So 
that if I make Preſcription and Eſcheat diſtinct 
Ways of Acquiring Lands, &c. they muſt ſup- 
pole either a Deſcent or a Purchaſe. There- 
fore (to take the Word Purchaſe in a reſtrained 
ne) (r) One cometh in by Purchaſe, when (c) 1 Toft, 
He cometh to Lands by Legal Conveyance, , b. 
and when He hath a Lawful Eſtate ; and not 
hen He hath ic by Wrong, as Diſſeiſin, 
batemene, Intruſion, Uſurpation, &c. which 
are not in Law Purchaſes, but Injury and Op- 
preffion. A Purchaſe is always intended by 
Title, either for ſome Conſideration, or by (s) 1 last 
fr, For a Gift is in Law a Purchaſe; where- * 3 
ds Deſcent (as hath been ſaid ) cometh of 
ourſe by Act of Law. (t) All Centracts are (.) Pr. & 
omprehended under this Word Purchaſe. Stud. Dial. 2. 
kor it is not much argued in the Laws of ch. 24. 
gland (as in the Civil Law) what Difference 
here is betwixt a Contract, Promiſe, Gift, 
Loan, or a Pledge, a Bargain, a Covenant, 
vc, Since the Intent of the Law is to have 
ie Effect of the Matter argued , not the 
erms. | See My New Inſtitute of the Civil 
, &c. Book 3. 

Let 
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Let us therefore forthwith proceed to ſhey 
1. Who may Purchaſe or Cenuey. 2. Hoy O N 
may Purchaſe or Convey, (viz) By D I 


** 


k ſeveral Formal Part; of a Deed en, 

| Eoareyence. 4. The ſeveral Sorts of Ce 
veyances by Deed. 5, How Deeds are mylar 
Void. | icula 
1. Who may Purchaſe or Canvey. | nd | 


cu) rInft, The (u) King may Purchaſe to Him and He! 
r5. b. 16. 3. Heirs; but He is ſeiſed thereof in Jure C; 
( — 11 al. 7 (W) Natural Perſans, Incorporate perſ d! 
2. _ b. (Sole or Aggregate) Ideots, Madmen, Daf inte 
11 Rep. 77. Dumb, and Blind, Minors, and all other x 
ſonable Creatures may alſo Purchaſe, excel luna 
(x) 1 Inſt. as hereafter is excepted. (x) But ſome h den 
2. b. only Capacity to Purchaſe, not to Hold; Ne 
Aliens, [ See 32 H. 8. ch. 16. ] Felons a 
Felony committed, and afterwards Attaintel i erſt⸗ 
Corporations (Sole or Aggregate, Eccleſaſi pte 
cal or Temporal) purchaſing in Mortmi 
without Licence, &c. for the King ſhall he 
the Lands by His Prerogative. | See ante ( 
Aliens, Book f. ch. 3. and Of Mortmain, ppl 
ch. 4] And ſome have Ability to Hold up ent 
Purchaſe, or not to Hold, at the Ele&ion( | 
Themſelves or Others; As Infants or M! 
nors, who may Agree or Diſagree when thy 
come to Age; Lunaticks and Feme-Coyert 
whoſe Heirs or Husbands may agree or lil utt 
gree to it; and a Feme-Covert her ſelf vii 
out an Cauſe alledged may waive the fat 
after the Death of her Husband, tho? f 
Husband agrees thereto. So may her Hein, to 
if after the Death of the Husband ſhe her (ſe Not 
did not agree to it. 


baſe 


4 ay n 
lr Things, | See of Offices, ch. 2. ante. ] 3- b. 


King may Convey as well as Purchaſe ; 
At- (2) r Inft. 


By the 13 Eliz. eb. 5. All Fraudulent Conveyances of 
nds, C. Goods and Chattels, to avoid the Debt or 
Daty of another ſhall (as agaioſt the Party only, @e. 
hoſe Debt or Duty is ſo endeavoured to be avoided) 
utterly void. And every of the Parties to ſuch 
nudulent Conveyance, &s. being Privy thereunto, 
iJoſtifying the ſame, ſhall forfeit One Year's Value 
the Goods, c. Provided, This AR ſhall not ex- 
end to Grants made Bona Fide, and upon Geod Conſiders- 
m, to Perſons not Privy to ſuch Colluſion, or having 
Notice or Knowledge thereof. 


Here (b) Two Things are to be conſider'd. (b) 3 Rep. 
The Conſideration and Bona Fides. The Conſide- 81, 83. 
ration 
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ration muſt be valuable, as Money, Marria: 
c. See Of the Conſideration, infra.] þ, 
Fides is oppoſite to Fraud, and to a Truſt er 
preſſed or implied. So that there muſt he 
Good Conſideration, and ſuch a Bona Fils, 1; 
bring 1 within the Proviſo. L See Of Gi 
ch. 6. | X 

This A# againſt Conveyances to Defra 
Creditors makes the Conveyance void a; j 
all Strangers who are to receive Prejudice | 
it; but between the Parties it is to ſlay 
| Good. [See the Statutes concerning Frauduln 
Conveyances of Bankrupts to deceive Creditors, yl 
ch. 4. 
But if one that is indebted doth Bona Fi 
ſell his Lands, tho' it be with Intent to avoil 
Payment of his Debts, this is Good, if th 
Purchaſer is not Privy to his Intent. atice 

As this Act was to Relieve Creditors again 
Fraudulent Conveyances, and all Others whi 
have Cauſe of Action for any Penalty or For 
feicure, ſo for the Relief of Purchaſer, it i 
- Enacted 


By the 27 Eliz. ch. 4. That every Conveyance, [ 
tereſt or Incumbrance of, in or out of Lands, & 
made to Defraud any Purchaſer upon Good Conſide 
tion, ſhall (as againft ſuch Purchaſer _ and 1 
Claiming under him) be utterly void. And every 


erwar 
onſider 
Revok 
0nveya 
bers « 
lortgag 


ach'd | 


the Parties or Privies who ſhall juſtify the ſame'tol Moc, 
made Bona Fide, and upon Good Conſideration, to the I * 
ſturbance of the Purchaſer, Cc. ſhall forfeit 0: 10 85 
Year's Value of the Lands, Ce. Provided, That ( * 

veyances made upon Good Conſider ation and Bona Fid:1 by . 
be Good, notwithſtanding this AQ. | = 


bo KNS on 
| 5 . ive 
+ Fraus & Dilus Nemini Patrocinari Debent. 3 Rep. ner 
ns Fide 


38. 
ho Rep 3 Ne 


ime of 


„ Lass of England. 

Note, (c) The Conveyance is not made (e) 
id againſt All, but only againſt Thoſe who 83- 
trwards come to the Land Bona Fide, and 

on Good Conſideration. Both Bona Fides and a 

ul Conſideration are requiſite to bring it with- 
\the Proviſo. For in a Deed a Conſidera- 

an may be Good, and the Deed not made 

u Fide ; becauſe the Deed may be Fraudu- 

it, and accompanied with a Truſt. The 
mnideration of Nature and Blood is a Good 
nſideration ; but not ſuch a valuable Con- 
ktation, as Money, Marriage, &c. which 
intended in the Statute, [See Of Conſidera- 

im concerning the Premiſes in Deeds, Ly i % | 

he Conveyance being void, it is not Mate- 

al whether the Purchaſer had (d) Notice of (d) 
he Fraudulent Conveyance, or not. For 60. 
otice cannot make that Good which was 
vid as to him. Again, 


Ye 
0 


2 
5 


| 


ft 


By the ſaid Statute, If Lands are firſt convey'd with 
wſe or Condition of (e) Revocation, &c. and are 
erwards ſold or changed for Money, or other Good 
onſideration paid or given before the firſt Conveyance 
Revoked, according to the Power reſerved, ſuch firſt 
onveyance ſhall be void againſt the Purchaſer, and all 
hers claiming under him. Howbeit, No lawfull 
lortgage made Bons Fide without Fraud ſhall be im- 
ich d by this Act. [See further in the ſaid Act con- 
ering the Entry of Statute- Merchant and Steple, in the 
ice of the Clerk of the Recognizances, clſe to be 
vid againſt the Purchaſer of Lands chargeable there- 
th, Cc. And ſee of Statute- Merchant and Staple, and 
F Recognizances, infra.] 

By the 29 Car. 2. ch. 3. Judgments as againſt Purcha- 
n Bona Fide for valuable Conſideration, ſhall be Judg- 
tents only from the Signing, and Entry of the Month 
nd Year upon the Paper of Record. And no Receg - 
Itences ſhall bind Lands in the Hands of Purchaſers 
Ins Fide, and for valuable Conſideration, but from the 
ime of the Enrollment of the Day, the Month and 


Year, 


<> 
— 


(e) 
82, 13. 
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3 Rep. 


5 Rep. 


3 Rep. 


© - 
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Year in the Margin of the Roll. And no Writ of 3, 
ecution ſhall bind the Property of Goods, but from 6 
Time of its livety to I Sheriff, Wc. [See t 
4& 5 W.U&M. þ.:0. An AR for the better Dir, 
very of Jazgments in the Courts at Weftminfer. i, 
ſee Of Jadiuue and Exrention, Bobk 4. th. 4. 

By the faid Sratute, No Action ſhall be brovghti 
Charge any Perſon upon any Contract, or Sale of Laid 
Tenements or Hereditaments, or any Intereſt in g 
Concerning the fartie _ unleſs the Agreement be in Wa 
eing, ſigned by the Party to be charged therewith, 
by ſome other Perſon by him lawfully Authoriſed. 

See the 3 C 4 . & M. eh. 14, For Relief of Cre 
tors _—_ Fraudulent Deviſes. 

And the 4& 5 N. & M. cb. 16. An Ad to preye 
Frauds by Clandeſtine Mortgages. Alſo the 9 4 
4b. 14. Concerning Mortgages obtained by 0 
ming. | 
By the 10 Ann ch. 22. Fraudulent Conveyants 
made to Qualify one to Vote for Knights of the Shirt 
Wall be taken as Free and Abſolute againſt the Perſa 
who executed the ſame, 


* the Statute Againſt (f) fury, 1 Gem 
(2 


Note, That Purchaſers without Notice 6 
Incumbrances are Favoured in the Chane 
{See Of Eſtates upon Condition, ante, cb. 1.] 
2. How One may Purchaſe or Convey. 
All Purchaſes or Conveyances of Lands Regt 
larly muſt be by Deed. [See 29 Car. ! 


. 5 

A (g) Deed ( Factum) in the Underſtandin 
of the Common Law is an Inſtrument write! 
in Parchment or Paper, comprehending 
Contract betwixt Party and Party. 7 
Things are neceſſarily Incident to it. 1. M 
ting in any Hand or Language, ſo that it 
Legible. 2. Parchment or Paper ; not upd 
Leather, Cloth, &c. 3. A Perſon able to Cn 
tract, 4. By a ſufficient Name. 5, A Po 


4 abi 


% 3. 
u to be Contracted with. 6. By a ſufficient 
7. A Thing to be Contracted for, 
Apt Words required by Law. 9. Sealing. 
A Delivery. | 
'of Deeds, ſome Concern the Realty, ſome 
ts Firſonalty, and ſome ate Mit. Again, 
eds are Indented or Poll. 1. An (h) Indenturt (h) 1 Ind. 
ner Dentine ) is a Writing Containing a 35. b. 143. 
neyance between Two or more Indented b. 229. a, 
x Cut unevenly, or in and out, on the Top 5 Rep. 20. 
x Side, anſwerable to another Writing that 
wiſe Comprehendeth the ſelf ſame Words. 
uſually begins thus, This Indenture, &c. 
lr if a Deed begins, This Indenture, and 
not Indented, ir is no Indenture. Vet if 
ke Deed is actually Indented, and there are no 
Vords importing an Indenture in the Deed, 
s an Indenture in Law. This Indenture 


aces and Parties to the Deed ; Tripartite, 37", 372. 


ite, Dninquepartite, & c. All which 
ndented alike, and then they make 


uſt be! 


Indenture being of as Great Force and Effect 373. 


te Firſt or Third Perſon. And tho the Feof- 23%: b. 
Ir, Donor or Leſſor only Seals the Part of the 
Indenture running in the third Perſon be- 
ming to the Feoffee, Donee or Leſſee, the 
Indenture is Good. For if the Feoffee, Do- 
dee or Leſſee, never Sealeth the Counter- 
part belonging to the Feoffor, &c. he has an 
Intereſt in the Eſtate ; being made Party to 
de Deed in the Beginning. But if the In- 


Feoffee, 
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ay be (i) Bipartite, where there are Two (i) Lit. 390, 


e there are Three Parts and Parties; x Inſt, 229. a. 


bit (k) One Deed in Law ; every Part of the (c) Lit. 370, 


$all the Parts together. It may be made in 1 Inſt. 229.2 


lentute is made in the (1) Firſt Perſon, men- q) Lit. 373. 
10n muſt te made in the Deed, That the 1 Inſt. 230. b. 
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Feoffee, &c. hath put his Seal, and He ny 
put his Seal accordingly to make bini 

Party to the Deed. For He is not Pay 14 
the Dezd (being made in the Firſt Peri 5 

but only by the Clauſe that He hath put 

Seal thereunto. That Part which the Feofy 

Grantor, or Leſſor Seals, is called the Orig 

and the Reſt are ſaid to be Counterparts; lil. F 

now of late it is thought more proper fie. 
make all the Parts Originals, and to be Seals * f 

as ſuch by all Parties. Otherwiſe, if d A 
Original and Counterpart Diſagree, you mu. 
judge by the Original. In Deeds Inden 

(m) Lit. 58. all Parties are (m) Efopped (or Concludet 
z Inſt. 28 to ſay againſt any Thing contained in 
3 * Laftly, No Bond, Covenant or Grant can 
54. made To or With any that is not Party t 
(a) 2 Inſt. the Deed, (n) if the Indenture is Recipra H. 
673. between Parties of the one Side and Parties 
the other; otherwiſe, if it is not Reciprc 

or made between Parties, as when the Des 

begins, To all Chriſtian People, &c. Rum 

Men by theſe Preſents, &c. without a Betwinih;..; 
(o) 1 Inſt. &c. 2. A Deed (o) Poll (ſo called, becail 4 
229. 3. it is cut even, or Polled) is that Writing wii mel 
is plain without any Indenting. Every Del. a 

that is pleaded ſhall be intended to be a Dee De 

Poll; unleſs it is alledged to be Indented. 

Deed-Poll is properly Single, and but of al 
Part, and is intended for the Uſe of ti 
Feoffee, Grantee or Leſſee. It commonly bd 

gins thus, To all People to whom theſe Pra 

ſhall come, &c. or Know all Men by theſe ? 

(p) Lit. 58. ſents, &c. In this Deed-Poll a Leſſee (| 
2 Inſt. 47. b. not Eſtopped or Concluded to plead, I 
the Leſſor had nothing at the Time of - 
Leaſe made. For the Leſſor only puts 5 Saal 

Seal to it, and Delivers it only as His af” 
2 G 
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A Charter doth touch the Inheritance, (9) 1 Inft. . 

but a Deed doth not, unleſs it hath ſome other & b. 251. 
Addition. | 

Where a Feoffor conveys away all his Eſtate 
in the Land abſolutely, and is not bound to 
Warrant the Land, or Defend the Title ; but 
the Feoffee is to Defend the Land at his Peril, 
the Feoffee ſhall have all the (r) Deeds and (r) 1 Rep. 
Fridences as Incidents to the Land, altho' 1, 2. 
they be not * to Him by expreſs Words; = 6. a. 
for the Feoffor cannot reap any Benefit by 207 2 
them. But if the Feoffor warrants the Land, ? * 
there without expreſs Grant the Feoffee ſhall 
ot have any Deeds which do Comprehend 
arranty, but the Feoffor ſhall have all the 
Evidences which are requiſite to Defend the 
ile of the Land. The Feoffee muſt Truſt 
0 His Warranty ; and have only ſuch Evi- 
ences which do Concern the Poſſeſſion, and 
ot the Title of the Land, as Court-Rolls, 
Mc, as Incidents to the Poſſeſſion. So if a 
an makes a Feoffment with Warranty and 
ieth, the Heir of the Feoffor ſhall have 
Deeds and Evidences which the Feoffor 
imſelf might Detain. All this is to be un- 
erſtood where there is no expreſs Grant of 
e Deeds and Evidences. | 
3. Deeds by which Lands, &c. paſs, have 
lually Theſe Several and Formal Parts, (viz.) 
he Premiſes, Habendum, Tenendum, Redden- 
m, the Clauſe of Warranty, Covenants, Con- 
tons, Date and Sealing. 

1. The (s) Premiſſe ſet forth the proper cs) 1 Inft. 
lames of the Feoffor and Feoffee, Donor and 6. a. 
onee, Leſſor and Leſſee, with a Deſcription Noy's Max, 
what Pariſh and County, with their Addition 5 133» 
Quality, as a Yeoman, _ 

c A 


6 
| 
Li 
by 
3» 
f 
. 


9.51 and Comprehends the Certainty of the Land- 
or Tenements to be convey 'd, either by expres Wil 


, Pan: able. 
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Words, or by Implication, with the Cen. ©» 
ration of the Conveyance. The Conſideratim the 


is the Motive or Cauſe of the Contract. a; Ml yt 
in Confideration of Natural Love and AL x6 


fection, for Settlement in the Stock or Blood, Ft 


for Money paid or ſecured to be paid. for in 


Payment of Debts, for Marriage already had Co 
or to be had, & c. (t) There is a Good Con- ;n 
ſide ration, and a Valuable Conſideration. N. La 
tural Love and Affection is a Good Conſider xj 
tion, but not a Valuable Conſideration, B yoic 
Money, Marriage, &«. { See Woo may Puli 
chaſe, ſupra ; and Of Covenants to ſtand ſeiſed u Hei 
Uſes; and Of Bargain and Sale, infra.) The only 


Premiſſes alſo ſet forth the Exceprions, if tber grar 


is any Occaſion ; as Excepting all Timbe the 
Trees, &c. which muſt be a (u) Particuaſ Law 
out of a General, as Timber-Trees out of for 
Grant of Lands, a Room out of an Hou nera 
an Acre out of a Manor; and not a Part ol niſl: 
what is Granted, as One Acre out of Ten com; 
ty, the Services out of a Manor, Cc. B muſt 


this may be done by Covenant. expre 
In many Deeds alſo there may be an Occ giver 
ſion cf a Recital of Part of Antient or Fo Eſtat 
mer Deeds in the Premiſſes; but chiefly up there 
Aſſignments of Leaſes and Mortgages. YM ini: 
a Recital is not () Concluſive, becauſe it! Etre, 
no direct Affirmation. By feigned Recital Ex)la; 


ſomet 
Man f 
and th 
and E 
Fee-(it 
firſt de 


in a True Deed, Men might make what Ti 
tles they pleaſe ; ſince Falſe Recitals are 00 


— — 
* — 


a bo) Exceptio ſem per ultima. Ponenda «ff. Regis. 
9 Rep. 53. 2. 1 
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2. The Office of the '(x) Habendum (To (x) Plowd. 
Hive) is to Name again the Feoffee, Cc. and 1 

to expreſs the Certainty of the Eſtate which wo * 235 
the Party is to have, for what Time, and to g Rep. 56, 
what Uſe. And it ſometimes Qualifies the 134. 
Eſtate, ſo that the General Implication of the Inſt. 6. a. 


Eſtate, which by Conſtruction of Law paſſes 
in the Premiſſes by the Habendum may be 


Control d; but not if the Eftate is Expreſſed 


in the Premiſſes. As if a Man by Deed gives 
Lands by the Premiſſes to One and His Heirs, 
Hibendum to Him for Life; this Habendum is 
void, becauſe Repugnant to what is expreſ- 
ſed; not if the Habendum had been to the 
Heirs of His Body. But if the Eſtate had 
only been Implied in the Premiſſes, as if A. 
grants a Rent to B. Generally in the Premiſſes, 
the lame by Implication and Conſtruction of 


nerality and Implication of Law in the Pre- 
milſes. It is required of the Habendum to 
compriſe and include the Premiſſes ; and it 
muſt be conſiſtent with that which was there 
expreſſed. If it is not, the Precedent Eſtate 
given by the Premiſſes ſhall ſtand, and the 
Eſtate by the Habendum ſhall be void. Note 
therefore, the Difference betwixt an Eſtate 
Implied in the Premiſſes, and an Eſtate therein 
Expreſſed. An Habendum alſo may ſometimes 
Explain the Premiſſes to prevent Wrong, and 
lometimes (y) Enlarge the Premiſſes; as if a 
Man giveth Lands in the Premiſſes to One, 
and the Heirs of his Body, Habendum to Him 
and His Heirs, he hath an Eftate-tail and a 
fee· ſimple Expectant. For when the Deed at 
irſt doth contain ſpecial Words, and after- 

Ce 2 wards 


183- a, & b. 
Noy's Max. 
54, 150. 


Law is an Eſtate for Life; yer an Hubendum 
tor Years is Good, and ſhall Qualify the Ge- 


(y) Ploud. 


161. 


8 Rep. 154. 


388 4 lnftituteoftbe Boob l 


wards concludes in General Words; Boch 
Words, as well General or Special hal 
ſtand. | 
(z) 1 Iaſt. 3. (2) The Tenendum (To Hold) at this Day, 
6. 2. where the Fee · ſimple paſſeth, muſt be of the 
2 Inſt. 3, Chief Lord of the Fee, by the ſame Cuſtom; 
$01,502,595. and Services as the Feoffor held. For inc 
the Statute of the 18 Ed. 1. (Entituled, Qui 
Emptores Terrarum) no One can convey Land 
in Fee to Hold of himſelf, except the King, 
Before the Statute the Tenendum was uſually 
from the Feoffor and His Heirs, and not of 
the Chief Lord of the Fee; whereby Lord 
loſt their Eſcheats, Forfeirure, &c. This Sta. 
tute therefore does not extend to a Gift in 
Tail; for the Donee ſhall hold of the Donor, 
[See Of Frankalmoign, ch. 2. ante. ] 
(a) » Inſt. 4. The (a) Reddendum is that Clauſe in 
47. 8. 142-b. the Deed which Reſerveth or Provideth ſome 
_ New Thing to the Grantor, Cc. as Rent, 
Suit or Service, &c. and is uſually made by 
the Words Yielding, Paying, Doing, Refer 
(b) 1 Inft, ving, Finding, &c. An (b) Exception is ak 
47. 3. ways of Part of the Thing Granted in Gm 
ral, and of a Thing in Being; but a Reſers 
tion is always of a Thing not in Being, and 
is newly Created out of the Lands or Ten 
ments Demiſed; tho' Exception and Reſer 
vation are ſometimes uſed Promiſcuouſly. The 
le) 1 Inſt. Leſſor cannot Reſerve to any other but (c 
143+ b. Himſelf ; but ſome do hold, That it is othe ty, 
' wiſe in the Caſe of the King. Neither caſWiles 
(d) 1 Inſt. He Reſerve co Himſelf (d) Parcel of the Mer Pe 
142.2. nual Profits themſelves, as to Reſerve HPefini 
Veſture or Herbage of the Land, &c. for tu Heal 


would be Repugnant to the Grant, * 
| 
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If a Man in the Month of February makes a 
Teaſe for Years, Reſerving an Yearly Rent 


payable at Michaelmas and _— during 
the Term; the Law (in this Caſe of a Reſer- 


95 ration) will (e) Marſhall the Words that the (e) 1 Inſt. 
cant may take Effect, that the Rent may be 217. b. 
paid Yearly during the Term, (vix. at Lady- 


ly and Michaelmas. [ See Payment of Rent, 


7 cl. 2. It 4. 
q fol. 1 ar: the Reſervations were for. the 
ly moſt Part in Victuals; as Corn, Fleſh, Fiſh, &c. 


But about the Reign of H 1. the Reſerva- 
tion of Victuals was changed into Ready 
Money. | 

Next to the Reddendum the Re-entry, Nomine 
ne, and Clauſe of Diſtreſs may be inſerted 
in the Deed. 

J. (f) A Warranty is a Covenant Real an- (f) 1 Iaſt. 
nexed to Lands or Tenements, whereby the 365. a. 
Bargainor or Seller, &c. and His Heirs are 
bound to warrant and ſecure the ſame to the 
Bargainee or Buyer, Cc. and His Heirs, and 
that they ſhall quietly Hold and Enjoy the 
lame. The Word (g) Warrantizo maketh the (g) Lit. 733; 
Warranty, and is the Cauſe of it; and it can- 1 Iaſt. 384. a. 
not be expreſſed by any other Word, as De- 4 Rep. 80. 
endo, Cc. But this is to be underſtood of a 
Warranty annexed to a Freehold or Inheri- 
tance, Corporeal or Incorporeal. For the 
Words Grant, Demiſe, &c. do make a War- 
ranty, if ſpoken of Chattels Real. But Pro- 
miſes or Contracts annexed to Chattels Real 
or Perſonal are not included in the aforeſaid 
Definition. A Warranty which is a Covenant 
Real bindeth to yield Lands in (h) Recom- (b) 1 Inft. 
ence. A Covenant annexed to Land yieldeth 101. b. 102, 
ly Damages. And tho by the Civil Law * 384 95, 

Cc3 every 5. à. 389.8. 


 An'tiſftitute»of the Book l. 
every. One is bound to Warrant the Thing 
He ſells, tho' there be no expreſs Warranty 
yet by the Common Law He is not bound, 
unleſs there be a Warranty in Deed or in 

7771 Law. 11 

Of Warranties annexed to Freeholds and 

Inheritances ſome are Warranties in De, 

(i) 1 Int, ſome in Law. I. A Warranty in (i) Dees 

384. 4. an expreſs Warranty by the Word Warrantizy, 

4 Rep. 81. 2. Warranties in Law are Thoſe which are 

Created by other Words, as Dedi, &c. is 2 

Warranty in Law. | See the 4 Ed. 1. ch, 6.] 

Alſo this Word Exchange implies a Warranty 
in Law. 


(*) Lit. 697, Warranties alſo are (x) Lineal, Collatera ot dlier 
703. Commencing by Diſſeiſin 1. Lineal Warranty che! 


1 Taft. 370. 3. ij 4 Covenant Real; where a Man (either # 


Owner, or that might have inherited the 

Land, and from whom His Heir Lineal or 

Collateral might have claim'd as Heir) bind- 

eth Himſelf and His Heirs by His Deed to 

Warranty and Dieth, and the Warranty doth 

Deſcend to His Iſſue. And the Reaſon why 

this is called Lineal Warranty is, becaule if 

there had been no ſuch Deed of Alienation 

with Warranty, the Right of the Tenementz, 

and the very Lands had Deſcended to the 

Heir cicher Lincally or Collaterally. Lineal 

(!) Lie. 541, Warranty (1) barreth Him that claimeth fee. 
8 ſimple; and alſo Fee-tail, if there are Aﬀet 
b. 0% ,in Fee. For a Lineal Warranty with Aſt 
9% ts bar Tail is not reſtrained by We 2. or the 
13 Ed. 1. De Donis, &c. in Reſpect of the 
Recompence; tho' Lineal Warranty without 


(m). Int, Aſſets is reſtrained to bar Tail. (m) ſc: N. 
574. b. ſiguify here ſufficient by Deſcent, or Lan6 nber 
of equal Value at leaſt, Warranty Line ...; 


Ol 
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or Collateral deſcendeth always to the Heir 7 

ty, Na n) Common Law, and bindeth the Heir. en) 1 Inſt. 

nd, zut the Iſſue cannot be Bound by expreſs 379: 4. 

in parranty if the Anceſtor is not Bound in his 
(0) Life-rime. Therefore a Warranty by Wil (o) 1 inſt. 

and cannot bind. 2. (p) Collateræ! Warranty is 386. 4. 

red, WM where the Party upon whom the Warranty 388,5. & b. 

dis eſcendeth, cannot convey the Title which (p} I 

lle hath in the Land from Him that was the Noy's Max. 

are N Maker of the Warranty, or ſhew. that He is 83. 

* 2088 His Heir, inaſmuch as He that maketh the 

6. WM Warranty is Collateral co the Title of the 

Tenements. Thus for an Example; (q) If (q) Lit. 709. 

Tenant in Tail Diſcontinues the Tail, (i. e. 1 Inſt. 373. a. 

Alienates the Lands, and thereby gives away 37+ b. 

the Poſſeſſion: See Book 4. ch. 3.) and hath 

ſug and Dieth, and the Uncle of the Iſſue, 

having no Right to the Land entailed, Re- 

leaſes to the Diſcontinuee (or to Him to whom 

the Poſſeſſion is given away) wich Warranty, 

and Dieth without Iſſue, this is a Collateral 

Warranty to the Iſſue in Tail, and bindeth 

his Right without Aſſets; becauſe the War- 

rnty Deſcendeth upon the Iſſue, that can- 

not make Title to the Entail from his Uncle: 

This was ſuffered becauſe the Law preſumed, 

That the Uncle would not Diſinherit the 

Lawful Heir of his own Blood without a Re- 

compence ſome other Way. Collateral War- = 

ranty is not (r) Reſtrained by the 13 Ed. 1. () r Iaſt. 

De Donis Conditionalibus, tho? a Lineal Warran- 392, a. 

3 Aſſets is reſtrained, as aforeſaid. 

ut, 


7 


By the 4 & 5 Aun. ch 16. All Collateral Warranties 
of Lands, & c. by any Anceſtor, who has no Eſtate of 
beritance in Poſſeſſion of the fame, ſhall be void 
igeinſt the Heir. 


Cc 4 3. War- 
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(e) Noy's 3. Warranty by (s) Diſſeiin is where O 
Max. 83. that hath no Right to enter upon the Fre 

hold of another, entereth and conveyeth j 
fe) 1 Inſt. away with Warranty. (t) It is called a Wy 
366. b. ranty that Commenceth by Diſſciſe, becauſs 

Regularly the Conveyance, whereunto the 

| Warranty is annexed, doth work a Diſſ;6, 
(o) Lit. 698. (u) But it barreth not. [See Of a Diſſeiſa. f 
x Inſt: 367. a, 1133 L | 
By the 4 &* 5 Ann. ch, 16. All Warranties by Ten 

for Life of Lands, Tenements or Hereditaments, the 
ſame Deſcending to any Perſon in Reverſion or Re 
mainder, ſhall be void. [Sce the Statute of Gloufy 


6 EA. 1. ch. 3; and the Expoſition thereof, 1 Inſt, 363 
a. & b. 366. a, 13 E 1. ch. 2. 11 H. 7. ch. 20 


Warranties are pleadable only to Re 
Actions, as in Recoveries, 8c. [See Of Afi, 
Book 4. ch. 4.] | 2 * 
6, A Covenant is an Agreement made by the 
Conſent of two or more to Do or not to Do 
The Words of Covenanting are, do Covenant, 
Grant, Promiſe and Apree, 8c. tho” there needs 
no great Exactneſs in the Words to make 
Covenant, For if Words of Condition, and 
Words of Covenant are coupled together in the 
ſame Sentence, as Provided always, and iti; 
Covenanted, &c. (w) in ſuch Caſe the Words 
may be conſtrued to make a Condition and a 
” Covenant too. 1 
(x) 4 Rep.8o, (X) A Covenant is either Expreſs in the 
5 Rep. 16. Deed, or Implied by Law. By the Words D. 
T Inſt 384. 2 iſe and Grant, the Law doth Imply and Inte! 
on the Leſſor's Part that the Leſſee ſhall qui- 
etly Enjoy againſt all Incumbrances during 
the Life of the Leſſor. And this. Covenant 
in Law created by ſuch Words ſhall go to the 


Rep g. Aſſignee of the Term. (y) But where there 
| i 
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an Expreſs Covenant in Deed for quiet En- 
ment, the Implied Covenant ſhall be go- 
emed by it. An Expreſs Covenant is either 
kl, whereby a Man obligeth Himſelf to 
xk Lands, to Levy a Fine, Cc. or Perſonal, 
where a Man Covenants with another to build 
Him a Houſe, to allow Timber, Cc. A Co. 
ſenant alſo may be in the Affirmative or Nega- 
tive, Executed, 1. e. already Done, or Executo- 
5j i. e. to be Done hereafter. 

(2) Covenants may extend to Aſſigns in (2) Plowd. 
Deed, or Aſſigns in Law. An Aſſignee in 284. 
Dd is a Perſon appointed; as when the 5 Rep. 16, 
ce of a Term Aſſigus the ſame to Another. 11 — ab. 
in Aſſignee in Law is He whom the Law gg, gs, 
makes; as an Executor is ſuch an Aſſignee to 

he Teſtator, and Adminiſtrator to an Inte- 
late. And Note, That when a Covenant 
oth extend to a Thing in Being, Parcel of 
he Demiſe, the Covenant ſhall go with the 
Land, and ſhall bind the Aſſignee, tho' He is 
ot named or bound by Expreſs Words; as to 
pair the Houſe, &c. But if the Covenant 
loth Concern a Thing which was not in Be- 
ng at the Time of the Demiſe made; the 
ovenantor, His Executors or Adminiſtrators 
all be bound, but an Aſſignee ſhall not be 
und; as to make a New Wall, &c. upon 
art of the Land Demiſed. For the Law 
nil not annex the Covenant to a Thing that 
ath no Being. But if a Leſſee doth Cove- 
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6 


l- 2 A 25 : 
8 Nui ſentit Commodum, ſentire Debet & Onns, 5 
ne ed. 24. 

16 . ſextit Onus, ſentire Debet & Commodum, 1 Rep. 99. 


nant 
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(a) 5 Rep. 


47. 
I laſt. 384. b. 
385. a. 


(b) 1 Roll. 
Abr. 5 20, 

521. Danv. 
Abr. 235. 
Tit. Cove- 
nannt. 


(c) 1 Roll. 
Abr. 517. 
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nant for Himſelf and Aſſigns in Expre 
Words, it is otherwiſe ; becauſe the Afign,, 
ſhall have the Benefit of it. Yet tho' the C 
venant is Expreſs for One and His Aſſigns, 
the Thing to be done doth not Concern the 
Thing Demiſed, there che Aſſignee ſhall no 
be charged; as if the Leſſee Covenant fy 
Himſelf and His Aſſigns to build a House 
upon other Land of the Leſſor, which is 90 
Parcel of the Land Demiſed ; or to pay: 
Collateral Sum to the Leſſor, or to a Strange 
Sc. So if in a Demiſe of Sheep, or othe 
Perſonal Things, the Leſſee Covenants fy 
Him and His Aſſigns to deliver them up x 
the End of the Term, and the Leſſee Aﬀig 
them over; the Aſſignee ſhall not be bound 
For it is bur a Perſonal Contrat. | See mor 
in Spencer's Caſe, 5 Rep. 16. Where the agu 
ſhall be bound without naming Him, and wha 
not; and where He ſhall not be bound, tho" Ht | 
expreſly named, &C. || 

The (a) Executors and Adminiſtrators 
Aſſigns, and the Heirs of Aſſigns, ar 
Aſſigns of Aſſigns, and Aſſigns of Heirs ar 
within this Word 4ſſiz2ns. | See Of a Deputy, Ti 
tle Office, ch. 2. ſupra. and See of An Aſſionme 
Inna. p 

(b) There are ſome Covenants, of whic 
none ſhall have Advantage but the Party an 
His Heirs. Covenants of Inheritance ſha 
Deſcend to the Heir, viz.) ſuch as are An 
to the Eſtate; otherwiſe of Covenant 1 
Groſs, which go to the Executors, &c. 

Covenants made by Deed (c) Poll are as a 
fectual as thoſe made by Deed Indented, 
the Party hath the Deed to ſhew.. | 

A Bond for Performance of Covenaats ! 


Termed a Collateral Aſſurance. It 5 q 
ol 


erſion: 
ormed 
ile C 


If a 
thereo 
If N 
It ſhall 
() 
en ag 
antag 
(g)! 
e Dil 


es It W 


— 


0 N 
ug: N 


3. Laws of England. 395 
of Way always to take a Bond for Perfor- 
ance of Covenants with a Penalty. For if 
ou ſue upon the Bond the Jury muſt find the 
Penalty. But if you fue upon the Covenant, 
e Damages are left to the Jury. Of late a 
wenant with a Penalty, is ulually inſerted 
the Body of the Deed, to fave the Charge 
f Stamp'd Paper upon a Bond. (d If the (d) 4 Rep. 
yndition of the Bond is to Perform all the Ne M 
. ; ! y. Max. 
orenants in an Indenture, Covenants in 36. 
Law, as well as Covenants in Deed are inclu- 
ed, [See 8& 9 V. z. cb. 11.] 
There may be Articles of Agreement or Co- 
enants framed according to the Caſe, by 
Mutual and Reciprocal Covenants only, to 
e performed by the Parties, and this is Good, 
fin Writing and Sealed and Delivered by 


he Parties, without the other formal Parts of 
he Deed. 


[See the 32 H. 8. ch. 34. Concerning Grantees of Re. 
erfions to take Advantages of Covenants to be per- 
vrmed by Leſſees, Ce. See alſo D' Anvers's abridgment, 
tile Covenant. 


If a Covenant is Unlawful in the Subſtance | 11 

thereof, or impoſſible, it is void. | 
If no Time is limited for Doing of a Thing, i 

It ſhall be done in Reaſonable Time. | 
(f) A Covenant is moſt ſtrongly to be ta- (f) Plowd, 

en againſt che Covenantor, and moſt in Ad- 287. 

antage of the Covenantee. | 1 Inſt. 36. a. 

g) Every Contract or Agreement ought to (g); Rep. 

e Diſſolved by Matter of as High a Nature 26. 

= It was made, | 


ee — 


unn 


2) Nibil Tam Conveniens eſt Naturali æquitati Unum- 
wane Diſſolui eo Ligamine Quo Ligatum eſt. 5 Rep. 26. 


7. A 
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7. A Condition is the Suſpenſion of the Er. 
cution of an Act untill ſomething is Perfom 
ed, which may be and which may not b. 
(h) r Inſt. A Condition annexed to (h) Real Eſtates i 
201. a. Quality annexed by Him that hath Ef 
Intereſt or Right to the ſame, whereby | 
Eſtated Granted may be Defeated, Enlarge 
or Creared upon an uncertain Event; as hai 
been before Obſerved. [ See Of Ffates 1 
Condition, ante, ch. 1. | 

A Condition is either in Deed or in 
1. Conditions in Deed may be expreſſed þ 
(1) 10 Rep. (i) theſe Words, (wiz.) Upon Condition, pn 
42 vided, So That, That if It happen, That if th 
1 Joſt. 204.2. Rent be Behind, &c. But theſe Words, 75 U 
Intent, To Pay, To the Effect, &c. are n 
Words of Condition in Feoffments and Gran 
in the Caſe of a Common Perſon. But in th 
Caſe of the King ſuch Words do create a Co 
dition; and ſo it is in Caſe of a Will. And ſt 
avoiding a Leaſe for Nears, Preciſe Words e 
Condition are not ſo ſtrictly required, asit 
the Caſe of Freehold ; for a Leaſe for Ves 
is but a Contract, which if under Thi 
Years may Begin by Words, and be Diſſolvet 

'by Words. 7 29 Car. 2. ch. 3.J 
Again, of Conditions in Deed, ſome at 
(k) x Int in the (k) Affirmative and ſome in the Ny 
201.2. & b. live, and ſome in the Affirmative which in 
ply a Negative, as Behind and Unpaid imp|j 
a Non-payment. A Condition, That the J. 
(1) Lit. 362. nant in Tail, (1) zor his Heirs, ſhall not Alien 
1 Inſt. 223.b. C&C. is a double Negative; and yet it ſh! 
not be Conſtrued to be an Affirmative. Fo 
in Law Grammatical Conſtruction is not a 
ways to be followed. Some Conditions mak 
the Eſtate whereunto they are annexed i 
able by Entry or Claim, and ſome _—_ 


lecut 


dee | 
dvanta 
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ute void ipſo facto, without Entry or Claim. 

n) Provided always, and it is Covenanted, &c. (m) à Rep. 
Condition by Force of the Proviſo, and a 72. 

menant by Force of the other Words. _ 203. b. 
let ſometimes a Proviſo ſhall amount to a * * 
ant, and ſometimes it ſhall be taken for * 
Limitation or Qualification, ſometimes for an 

rept ion, Reſervation and Ex lanation. (n) A (a) 2 Rep. 
wil makes a Condition it it does not de- 70. 

end upon another Sentence, and if the Pro- 

eis the Word of the Feoſſor, Donor, Leſ- 

xr, Ce. and if it is Compulſory to enforce 

je Feoffee; Donee, Leſſee, &c. to do an 

14. Otherwiſe It may be a Covenant. (o) (o) 10 Rep. 
Limitation or Qualification is by ſuch Words, 41, 42. 
Durante Vit, Durante Viduitate, Dum ſola & wp 204. & 
a Vixerit, Dummodo, Quamdiu, Donec, Quo- 15. 235.4. 
ſave, Uſque ad, Tam Diu, &c. and are Impro- 

erly called Conditions, The (p Cauſe is (p) 1 Inſt. 

e Conſideration of the Grant, which ſome- 204. 2. 

mes amounts to a Condition, and ſometimes Hob 41. 

ot. Pro (as in the Grant of an Annuity, 

1 Conſilio, &c.) ſhewing the Cauſe of the 

tant amounteth to a Condition. But in a 

eoffment or Leaſe for Life, Pro Conſilio, &c. 

the Conſideration, and does not amount to 

Condition; and the Reaſon of the Diffe- 

ence is, becauſe the State of the Land is Exe- 

ited, and the Annuity Executory, or to be 

xecuted hereafter. | | 

Conditions in Deed may be ſubdivided into 

nditions (q) Precedent, which muſt be Per. () Rep 
ormed before the Eſtate can take Effect, and 10. ; 


5 nditions Subſequent to the Eſtate, or to be 1 Inſt. 201, a. 
| le it. | 217. 2. 
| cuted after it 1 Roll. Abr. 


[ See the 32 H. 8. ch. 24. Where Grantees may take 474,415,416. 
vantage of Conditions Broken. ] 
2. A 
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329. 
x Taft. 232. 


b. 233. b. 
8 Rep. 44. 


(s) 1 Inſt, 
218. 4, 219. 
b. 274 b. 
8 Rep. 90. 
(t) 1 Inſt. 
205. b. 

8 Rep. 91. 
(u) 1 Inſt. 
213. 2. 


(W) 1 Inſt. 


A, 
(x) 1 Inft. 
206. a & b. 


(t) Lit. 378, 


206. b. 223. 


An Inſtitute of the Bock b. 


2. A Condition in (r) Law is that wii: the 


the Law Implieth without expreſs Words; Du 
it may be either by the Common Law, ot end v 
Statute, where an Action or Entry is given. 1% s 
_ Wcfaulr 
[See Of Eftates upon Condition, ante, ch. 1, Aus (ly) 1 
of Rent and of Offices, ch. 2. ante. And how Ef 1 be 
in Lands, Cc. mey be Forfeited and Loft, by Aljenyi W c 
of Particular Tenant and Mortmain, by Wiſt, 4 of 
poſt. ] ke n 
No \ 
Conditions may be annexed to Land; Wn br 
Inheritance, for Life or Years, to CopyholWMtiry 
Lands, Chattels Perſonal, and Perſonal ( 34. 
tracts. It or 
| mot 
RUL Es Concerning CONDITION) no 
A F 


1 created by the Party are 
4 Odious, for that they defeat Eſta 
where Right is favoured. 

(t) Tho” Conditions are not Favoured, y 


they are not always to be taken Literally. 
The (u) Words of 'a Condition ſhall bet . 


ken out of their Proper Senſe to Support a 
Eſtate, & c. 
Conditions (w) Repugnant to the Eat 
or Grant, are void. 
(*) If an Impoſſible Condition is Proel 
no Eſtate is made. But, 

An Impoſſible Condition Subſequent to: 
Eſtate makes it Abſolute. 

* Where the Condition becometh Impoſih 
to be performed by the Act of God, as Deatl 


hee 


Adu Dei Nemini facit injuriam, 1 Inſt. 2 


a. & d. 
2 . of 
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. the State of a Feoffee ſhall not be avoid- 

| But in the Caſe of a Recognizance or 

nd with ſuch a Condition, the Recogni- 

ne or Obligation is ſaved. For there is no 

Liault in the Conuſee or Obligor. | 

) Regularly what is Prohibited by Law (y) 1 Inſt, 
ay be Prohibited by Condition. 223 b. 
Words make a Condition in a (z) Will, that (2) 1 Inft. 
ake no Condition in a Deed. | 236. a. & b. 
No Man ſhall take Advantage of a Condi- 


a broken, but He that is (a) Party or (] Dr. & 
y in the Condition. [ See 32 H. 8. 3 _ 2. 


34. | 
Fee is the (b) -Cauſe that a Condition (b) 1 Tad. 


mot be performed, He ſhall not take Ad- 206. b. 
nntage for the Non-performance thereof. 

A Condition (c) againſt Law is void. (c) Ibid. 

A Feoffment upon Condition to do a 

hing that is (d) Malum in ſe makes the (4) Ibid. 
tate Abſolute, and the Condition void, But 

ich a Bond is void. 

When the Thing to be done, or not to be 

one, is only Malum Prohibitum, againit ſome 

ule of Law, the Condition is only void, 

d the Bond Good. 

A Feoffment in Fee upon Condition not to 

e) Alien, the Eſtate is Abſolute, and the (e) Ibid. 
ondition void. But a Bond not to Alien is 1 Inſt. 223. 
v0d ; for He may Alien if He will forfeit & b 224 a, 
Bond, A Feoffment not to Alien for | 
Particular Time, or to a Particular Perſon, 

Fr. is Good. 
A Condition Implied by (f) Law to be an- (f] Lit. 378. 
kxed to any Thing, is as ſtrong as if the 2 Inſt. 233. 
undition were made by expreſs Words in? 3 & 
liting. 
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400 An Inſtitute of the Book ii 
(g) 1 Inſt, (g) Regularly He that taketh an Aa,” 
8 tage of a Condition in Law, ſhall take g 

Land with ſuch Charge as He finds it. 
(h) r Inſt, (h) Sometimes Conditions are to be 
208. b. 219.2. formed in Convenient Time, ſometimes un- 
Requeſt, ſometimes during the Life of a Py 
8 if He is not haſtened by Requeſt. [& 
f Obligations, infra, | 
(i) Lie. 365. None ſhall by Plea Defeat any Eſtate of 
1 Inſt. 225. Freehold upon Condition, unleſs He ſhewet 
a, & b. the Condition in Writing. Otherwiſe 
Chattels Real, [But ſee 29 Car. 2. cb. 3.] a 
Perſonal. | 
(K) r Inſt. 8. (k) The Date of the Deed is the Deſcri 
6. a. tion of the Time in which the Deed is mad; 
(1) 2 Rep. 5. A Deed is Good tho? it hath (1) no Date 
1 Inſt. 46. b. the Day or Place, [See Of Obligations, infu 
2 Roll. Abr. or if the Date is miſtaken, or if it be Dat; 
27. at one Time, and Sealed and Delivered: 
another, or tho it hath an Impoſſible Dat 
as the 3oth of February, &c. But He th 
doth plead ſuch a Deed without any Date, c 
with ſuch an Impoſſible Date, muſt ſer fon 
the Time when it was Delivered. If a Les 
for Years be made by Indenture, bearin 
Date the 26th of May, To Have and to Hol 
(m) 5 Rep. for Twenty One Years (m) From the Du 
1, 94. [Quzre,] or From the Day of the Date, it ſhi 
1 Inſt. 46. b. begin on the 27th of. May. If the Leaſe be 
G_— Date the 26th of May, To Have and to Hol 
Abr. 849, from the Making thereof, or from Hencefort 
$850. cont. it ſhall begin on the Day on which it was L 
2 Roll. Abra livered. [See Of Delivery, infra.] But eve 
$20. Deed ſhall be intended to be Delivered d 
(n) » Inſt. the (n) ſame Day it bears Date, unleſs tit 
674. contrary is proved. (o) But if a Deed is D. 
(o) 5 Rep. 1. ted at Four a- clock in the Afternoon on th 


4 20 


3. Laws of England. 

oth of June, the whole Day is to be taken 
For the Law in this Computation doth 
Reject all Fractions and Diviſions of a Day 
x the Incertainty. ¶ See Age, Book 1. ch. 1. 
nd for an Account of a Day, Month, and 
ur, 1 Inſt. 135. a. & b.] | 
9, The Sealing is Comprehended in theſe 
Fords, (viz) (p) In Witneſs whereof I have (p) 1 Toft 
tm Seal. Tho? if thoſe Words are want- 6. a. 
z, the Sealing of the Deed is ſufficient, 2 Rep. 3. 
The Seal is the Eſſential Part of the Deed. © 
a Writing is not Sealed, it cannot be a 
ed. If the (q) Print of the Seal be utter- (q) 3 Inſt: 
Defaced, the Deed is inſufficient ; ſo that 169. 
cannot be pleaded, tho it may be given in Nou. Ma. 
ridence. [ See of the Privy Bi Privy 


aul, and Great Seal. Book 4. cb. .] * Mel 
Theſe are the Orderly and Formal Parts of a cr) 1 laſt. 
Jeed ; but all are not Eſſential Parts. For if 7. a. 
Deed of Feoffment is without Premiſes, Ha- 
m, Tenendum , Reddendum, Clauſe of 
many and Date, yet the Deed is Good. 
But tho' it is never ſo well Written and 
ealed, it is of no Force if it is not (s) Deli- (s) 1 Inſk 
md by the Party Himſelf, or His Special 35. b. 
orney, to the Party Himſelf to whom it — 4 
made, or to ſome other to His Uſe. A? Nep. 1. 
livery ( Traditio) is a neceſſary Incident to 
rery Deed ; and then when it is delivered, 
ſhall bind him that delivers it, tho* Dated 
lore, and (t) tho anether Wrote or Sealed (e) Noy. 
be fame. The Delivery of the Deed may be Max. 55. 
bſolutely or Conditionally. (u) When you de- (u) 9 Rep, 
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to Deliver to the Party, as my Deed, 7 Cond 
'* 11>" "rion:that, Sco. or to the like Effect. For he 


..- ' tho: Words mention it only as an Eſcrow.” 
If a Deed is Sealed and Delivered, there 
na Neceſſitey of Signing it, tho ic is uſual 


Ati-Inflitute\ef tb. Book ] 


ſary ; for then a; Man that is Mute could ng 
deliver a Deed. It is ſufficient if ir is Dei 
verdi And as a Deed: may be delivered u 
the Party without Words, ſo may a Deed be 
delixered by Words without any Act of De 


livery ; as if the Writing Sealed lieth upon If 
the Table, and the Feoffor, &. ſaith to a 
e, &c. Take that os my Deed, it is ſufſicieii Dec 

i (w) In Caſe of the Kins's Letten de 
Patents, or of Grants under the Seal of W eth 
Dutchy of Lancaſter, the Seal is Matter bean 
Record, and the Deeds need no Deliver ! 


$0 the Deed of a Corporation needs no Del 
very. The Common Seal is perfect without it 
When a Deed is delivered (x) Conditionalh, i 
is called an ſcraa ( Eſcroll or Scroll ) as when 
one doth Seal a Deed; and Deliver it to 
Stranger until certain Conditions are per 
formed, and then to be delivered to him « 
wham the Deed is made, to take Eſſect as H 
Deed chat fo delivered it. For it ſnall hu 
. Ralatiow to that firſt Delivery. In the Deli 
very of a Deed: as an Efcrow you muſt uk 
Words, and ſay, I Deliver this at my Eſcto 


a bare Act of Delivery to a Stranger withot 
Words ſignifies Nothing. It muſt be delivers 
to a. Stranger; for if it is Delivered ta 
Party Himſelf, it is an Abſolute Deliver 


* Rel«1i0.4þ Billie Juris, & f intenta as Um. 3) 
2 29. b CL 
The 
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There muſt be (y) Fitneſſes to Teſtify the (y) 1 Inſt. 
ling: and Delivery of the Deed, Their 7: + + 
Names are to be either Underwritten or En- " = 
dorfed by chem. i 

If any Writing be read in any other Form 
tan Unlearned Man, (z) it ſhall not be His (2) 2 Rep 
Deed; altho? He Seals and Delivers it. But if 3. & 9 
the Party who ſhould deliver the Deed - , 
doth not require it to be read, He ſhall. be . 
bound by the Deed; tho' it is penn'd againft 
His Meaning: So if one declares the Effect 
thereof in other Manner than the Writing 
doth import, the fame ſhall not bind the 

arty that Seals and' Delivers the Deed, if 
there is no Colluſion between them. 

If a Deed is (a) alledged, it muſt be ſhew- (a) 1 Inſt. 
Ito the Court, That the Court may judge 35; b. 225. 
ether there are apt Words to make a Good * — 
ntraR. © But if the Deed remains in one 6 Rep ty 
ure, it may be pleaded in another Court 
ithout ſhewing. [See Fur Inrollment of Deeds, 

ile Bargain and Sale. infra.) 2 
duch Conſtruction ſhalt be always made of 
Peeds, That the (b) Intent of the Parties (b) 2 Rep. 
ball take Effect, if the ſame by any Conſtru- 23: 
tion may ſtand with the Rules of Law. 6 Rep. 36 
(e) If Words of a Deed have a double In- (c) 1 Iaſt. 
endment, and the One ſtandeth with Law 42. a. 183.4. 
nd Right, and the Other is Wrongful and & bbb. 
ainſt Law, the Intendment which ſtandeth f 
th Law ſhall be preferr d. 
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lb) Benigne faciende ſunt Interpretationes Chartarum, ut 

! mag vet quam” Prreat; 1 Inſt. 36. a. 183 b. 

3 Intent ioni, non d contra, Debem Inſeruire. Thid. 

ep. 94% Way | 

Vila Debent Intelligi ut Aliquid Operentur, Rep. 94. 
d 2 The 


494 


5 Rep. 7. 


1457. 
DE Rep, 
26. 

(f) 1 Inſt. 
36. as 


ch) Lit. 57. 


The Words of a Deed ſhall be taken moſt 
(d) r Inſt. (d) ſtrongly againſt Him that doth alledge 
36. a. 183.2. Pronounce them; unleſs it be in the Cale of 
197-2. 378. b. the (e) King. | 


8 Rep. 144, 


Peculiar Uſe. Therefore, 


. ments of Conveyance. 


to ſtand ſeiſed to Uſes. 6. Bargain and Sal 


13. Surrender. 14. Revocation and New Deck 


An Inflitute of the Book I 


The Words muſt be underſtood according 


to the (f) Subject Matter. 

Thus have I ſhewn how one may Purchaſ 
and Convey by Deed, ſetting forth the Nam 
of a Deed, and the ſeveral Orderly and For 
mal Parts of it. Now, becauſe every Dee 
or Inſtrument is not fit to be uſed upon 
Occaſions, I ſhall give ſome Account of ea 
Particular Deed or Inſtrument, and of thei 


4. Of the ſeveral Sorts of Deeds or I 


Deeds or Inſtruments, by which Land: pal 
from One to Another are, 1. Feoffment. 
Fine. 3. Recovery. 4. Indentures to lead ti 
Uſes of Fines and Recoveries. 5. Covenan 


7. Grant. 8. Leaſe. 9. Leaſe and Releaſe i 
Confirmation. 11. Aſſignment. 12. Exchangt 


ration. 15. Statutes. 16. Obligations. 17.0 
feazances. 18. Deviſe. 

I. (g) A Feoffment (from Feudum, becauſe 
is a Gitt of the Fee) is properly a Conveyan 
of a Corporeal Fee by Livery and Seiſin. 14 
ſometimes it is called a Feoffment when 
Eſtate of Freehold doth only paſs in that Mat 
ner. (h) He that maketh the Feoffment 


— 


4 (« d) Verbs Chartarum fortius accipiuntur Contra Profe 
tem 1 Inſt, 36. a. 183. 3. 5 Rep. 7. 

2 ) Ferbs Debent Intelligi ſecundum SubjeFam | 
I Inſt. 36. 2. | 


call 


ch 3 Cavs of England. 405 
called the Feoffor, and He to whom it is made 
ß called the Feoffee. It is made by theſe 
Words, Have Enfeeff d, Given, Granted, &c. 
tho the Conveyance is not always ſo much to 
te known by the Words of Conveyance, as 
om the Eſtate and Nature of the Things 
rey d. (i) A Leaſe and Releaſe to a Man ) 1,6 
ind His Heirs amounts to a Feoffment, if one 207. a. 
vas bound to make a Feoffment. mY 

There muſt be (kx) Livery and Seiſin in all ck) Lit. 59. 
Foffments in Fee made out of a Court of 
Record, and in all Gifts in Tail, or Leaſes 
for Term of Life ; where a Freehold doth 
pa, (I) Which ſhews that a Freehold can- (I) 5 Rep. 94. 
not be Granted to Commence in Futuro, or at 1 Inſt. 217. a, 
Day to come. 751 

(m) Livery and Seiſn (or Delivery of Seiſin) (m) 1 Inſt. 
$ Solemnity uſed in Paſſing or Conveying 48. 2 
rtehold Lands and Tenements by Delivery 
of Seiſin thereof. It muſt be of (n) Corporeal (a) 1 Inſt. 
Freeholds, as Houſes, Lands, &c. Incorpo- 49. a. 
il paſs by Deed only. [See ch. 2. ante, In 
rincipio.] Livery and Seiſin was invented, 
That People might have Knowledge of the 
Iteration of Eſtates from Man to Man. 
There are (o) Two Kinds, (viz.) A Livery (o) 1 Inſt. 
n Deed, and a Livery in Law. 1. A Livery 48. 2. 49. b. 
In Deed is when the Feoffor taketh the Ring 5 Rep. 26. 
if the Door, Turf or Twig of the Land, and 
Delivereth the ſame upon the Land to the 
feoffee, in the Name of Seiſin of all the 
Land contained in the Deed. This Livery 
n Deed may be either by Words, and ſome 
Nemn Act, or by Words without any Solemn 
At, if the Feoffor is upon the Land. In all 
Gales Words are Neceſſary. If then Words 
day amount to a Livery within the View (as 

Dd 3 ſhall 
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all be preſently ſet forth) when One i; of 

the Land much more ſhall it be when One i; 

upon the Land. Livery and Seifin made g 
ne before in Poſſeſſion is void. But if 

for. and Leſſee come upon the Ground, and 

on Purpoſe ro make and take Livery, thy 

(so) 1 Joſt. Entry veſts no Poileffion until Livery, (p) 

52.3 Man may make a Letter of Attorney to del 

a ver Seiſin by Force of the Deed. But the M erw: 

torney muſt purſue his Warrant; otherwiſe Hein 

doth not deliver Seiſin by Force of the Deed 

If He do leſs, it is void. For He that hath bu 

bare Authority muſt purſue His Authority. [% 

Of an Eſtate in Lands deviſed to Executors, and 

F- Of 'Foymenants, ſupra, cb. 1.) A Letter of A 

(Ing. Forney allo may be made to (q) Receive Lin 

ty and Seiſin. This Warrant of Attorne 

muſt be by Deed, and not by Parol or Wort 

of Mouth; becauſe it concerneth the Fr: 

(r) Lig. 66. hold. The (r) Death of the Feoffor, &c. i 

1 Inſt. 52. b. a Countermand of an Authority, or of tht 

Letter of Attorney. But not the Death of; 

Mayor in the Grant of a Mayor and Con 

monalty, nor of a Dean in the Grant of Wainc 

Dean and Chapter, &c. For Aggregate bo 

dies never Die. But if a Leſſor by his Dee 

Licences a Leſſee for Life or Years to Alien 

the Death of the Leſſor is no Counterman 

of the Authority. For the Licence exempt 

the Leſſee from the Penalty of the Condirio 

G) 1 Inft, 2: A Livery in (s) Law is when the Leſſo 

48. b. 52. b. Himſelf: (not his Attorney) being in View d 

the Houſe or Land, ſaith to the Feoffee Hir 

ſelf (not his Attorney) I give you yorder Li 


(a) 
49. b. 


to you and your Heirs, go enter into the ſame, «ll (vw 
tale Poſſeſſion of it accordingly, &c. Now it vers 
Feoffee doth go accordingly in the Liſe- amade 
of the Feoffor and Enters, or if He makes Tun 


Clan 
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in when He dares not go (for this is an 
try in Law) it is a Good Feoffment and 
rery to Him. But if either the Feoffor or 
Loffze Die before Entry, the Livery is void. 
[his is to be underſtood of Sole Perſons, or 
le Corporations ; not of Corporations Ag- 
; oi of many Perſons, as before Hinted. 
1 


on, and not Aſſenting to the Feoſſment, the 
irery is void; for He doth not give Him 
ery of the Poſſeſſion, altho' the Feoffor 

ath the Freehold and Inheritance. But if 

e Leſſee be abſent, and hath neither Wife 

or Servants (tho He hath Cattle) upon the 
round, the Livery is Good. If the Leſſee, 

is Wife or Servants had been in the Houſe, 
upon any Part of the Land to Him Demi- 

d, it would have been ſufficient to have pre- 
red and continued His Pofleflion in the 
hole. 

(u) If one makes a Leaſe for Years, Re- (u) 
mainder to Another for Life, in Tail or in 1 In 
Fee, the Leſſor muſt make 8 of Seiſin & 
to the Leſſee for Years ; otherwiſe nothing 
aſſeth to them in Remainder. This Livery 

b for the Benefit of Him in Remainder, for 

he Leſſee hath only a Term for Years. But 

if Leſſee entereth before any Livery of Seiſin 


makes a Feoffment to Four, and Seiſin is deli- 
rered to Three, in the Name of All, the 
Litate is veſted in all of them. 


( Tho? Lands and Tenements lie in di- (wY Lie, 61: 


ers Towns in one County, Livery and Seiſin 
made in one Parcel of the Tenements in one 
In, in the Name of all the Reſt, is ſuffi- 

Dd 4 cient. 
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a Man makes a Leaſe for Years, and (t) ;,\ 
kerwards makes a Feoffment, and "Delivers 2 * 
ein to One, while the Leſſee is in Poſſeſ- 2 Rep. 31,32. 


2 


made to Him, the Livery is void. (u) If one (u); Rep. 26. 
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_ cient. But if Lands lie in divers Countie 

2 ought to be a Livery and Seiſin in every 
on, 

If a Houſe or Land belong to an (x) of, 
by Grant of the Office by Deed, the Hout 
or Land paſſeth without Livery. (y) Any 
in an Exchange, a Fine which is a Feoffmem 
of Record, a Deviſe, Surrender by Cuſton 
Leaſe and Releaſe, Releaſe and Confirmation t 
Leſſee for Years, or at Will, Bargain and Sal 
by Deed Indented and Inrolled, (becauſe the 
Statute of the 27 H. 8. ch. 10. gs the Pol. 
ſeflion to the Uſe.) a Freehold may pal 
without Livery. By Force of that Statute 
2 Feoffment to the Uſe of the Feoffor, Feet 
fee, or Any other, Supplies the Place of Lin. 
ry and Seiſin; ſo that Livery and Seiſin upon 
Feoffinents is not ſo commonly uſed as for. 
merly ; neither can Eſtates be created nowb 
Livery and Seiſin only without Writing, ( 
29 Car. 2. ch. 79 | 

There are (2) other Seiſins, but they do not 
Relate to Feoffments ; as Payment of Money 
before any Rent due is a good Seiſin of the 
Rent to bring an Action for it. And ſo 
Gift of a Pair of Gloves, &c. in the Named 
Seiſin of the Rent, is a Good Seiſin. Upon: 

Gift or Bargain and Sale of Goods and Chat 
tels Perſonal, the Delivery of Six-pence, 1 
Spoon, Cc. is a Good Seiſin of the Whole. 

& = 6 f + © wp 

For the Right Underſtanding of the Natur: 
of a Fine, Enquire 1. What is a Fine. 2. Hon 
Divided. L Who may Levy or Take by Fine. 4 
Of what Eſtates may Fines be levied. 5. Before 
whom, 6. The Force and Effect of a Fine 
7. How Fines may be Avoi ded. 0 
1. ( 


0 * 
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1 (a) A Fine (Finis, improperly called a 
Need) is an Inſtrument of Record of an Ami- 
able Compoſition or Final Agreement made 
detwixt Parties in Suit, concerning. Lands, 
Tenements or Hereditaments, by the Conſent 
or Licence of the King, or His Juſtices in 
de Court of Common Pleas, or others 
Authorized, to End all Controverſies be- 
| tolfivcen thoſe that are Parties and Privies to the 


409 
(a) 1 Inft. 
120. b. 121. 
a, 262. a. 
Weft. Symb. 
2 part, Sect.1. 


me, and all Strangers not Claiming in due 
teen Time. It is called a Fine, becauſe it makes 
Agreement of all Controverſies. The 
pavilions call it Tranſactio Fudicialis De Re im- 


mbili. —— it was a Compoſition of a 
Real Controverſy. But now it is generally 
vez Feigned Action upon a Writ of Covenant, 
ne and ſuppoſes a Controverſy, where in 
Reality there is none, to ſecure the Title that 
Man hath in His Eſtate againſt all Men; or 
t cut off Entails, and with more Certainty 
to Convey the Intereſt or Title of Lands, Cc. 
not whom we pleaſe, either in Fce-ſimple, 
Fee-rail, for Life or Years; whereupon alſo a 
Rent may be reſerved. A Concord cannot be 
ef any other Thing than what is contained 
n the Writ of Covenant. This Fine is a 


t Livery and Seiſin, as above mentioned. 


. An Original Vit, uſually a Writ of Cove- 
nant, taken out againſt the Conuſor. 2. The 
King's Licence; for which He hath a Fine 
called the King's Silver. 3. The Concord it ſelf, 
the Agreement betwixt the Parties how the 
Land, &c. ſhall paſs, the Ground of the Fine. 
I begins thus, Et eſt Concordia Talis, &c. upon 
which, if the King's Silver is es 

ine 


(b) Feoffment of Record, and doth imply in (b) 1 Inft. 


50. 3. 


There are (c) Five Parts in every Fine (e); Rep. 


38, 39. 
2 Inſt, 521, 
517. 
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Fine is Good, tho' the Conuſor die aſter 
Wards. 4. The Note of the Fine or Abſtiag 
of the Grigindl Contract, beginning thus 
Inter A. Querentem & B. & C. uxorems tju I), 
forciantes, &c. 5. The Foot of the Fine, (0 
the laſt Part of it) which includeth All, arg 
Beginneth thus, Hee eff Finalis Concordia, gr 
ſetting forth the Day, Year, and Place, an 
before what Juſtices the Concord was made. 
Of this there are Indentures made, which is 
called che Ingrofling of the Fine. 
He who acknowledges the Fine is callad 
The Cognizor, or Conuſor, or Deforceant (i.. 
He that Caſteth out by Force,) and He tg 
whom the Fine is acknowledged, or levied 
is the Plaintiff, called the Copnizee. Thel: 
Terms of Cognizor or Cognixee come from cg con 
noſco, Which in Law ſignifies co Acknowledge, 
inſtead of Recognoſco 
(a) Weſt. 2 Fines may be thus (d) Divided. They 
Symb. "= are either Single or Double. A Single Fine is 
2. Sect 21, that by which Nothing is Granted or Ren- 
der'd back again by the Cognizees to the 
Cognizors, or any of them. A Doubl: Fine 
containeth a Grant and Render back again, 
either of ſome Rent, Common, Cc. out af 
the Land, or of the Land it ſelf. 
Alſo of Fines there are Fur Kinds. ll 


* oi 920 A Fine Sur Cognixance de Droit come ceo que il al 
v Fine. de ſon Done, 45 e.) upon Acknowledgment 0"vay 


Weſt. Symb. the Right of the Cognizee, as that which Ie 
Part 2. Scct. had of the Giſt of the Cognizor. It is1 
= ſingle Fibe, and admits the Poſſeſſion (at leaf 


muſt | 


eiſnan 


. *' in Law) of the Lands by Vertue of a Feol- Her 
3 Rep. 89. ment or former Gift of the Cognizor, and Fines, 
works by Way of Releaſe, a Fee- ſimple pi de pr 
ſing without the Word Heirs, and nothing" the 


being 


i Je W "fry e =. 
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ing renderd back to the Cognizor. This is 
de Principal and Sureſt Fine, and is a Fine 

xecured ; ſo that the Cognizee may preſent- 

enter. 2. A Fine ſur Done, Grant and Ren- 


0 

0 ; which is a Double Fine, (being in a Man- 
naler two Fines, (viz.) a Fine ſur Cognizance 
v- me ceo, &c. and a Fine ſur Conceſſit, &c.) and 


the Cognizee, after a Releaſe and 
Warranty made to Him by the Cognizor, 
och Grant and Render back to the Cognizor 
he Lands, & c. Limiting oftentimes thereby 
Remainders to Strangers not named in the 
Write, If the Party is in Poſſeſſion, this Fine 
b executed, otherwiſe He muſt Enter, or 


ed tive the Writ of Habere facias ſeiſinam, &c. 
ee; A Fine ſur Cognizance de Droit tantum ; which 


b commonly uſed to paſs a Reverſjon. It 

may be expreſſed in ſuch Fine, that the Par- 

cular Eſtate is in another, whom the Cog- 

nizor is willing ſhould have the Reverſion. 

Sometimes it is uſed by Tenant for Life to 

make a Grant and Releaſe to Him in Rever- 

ſon. In a Fine (f) ſur Cognizance de Droit er) 1 Inſt. 
Tintum, the Cognizee hath a Freehold in Law 266. b. 

in Him before He Enters. 4. A Fine ſur Con- 

au is where the Cognizor is ſeiſed of the 

Lands contained in the Fine, and the Cogni- 

hath no Freehold therein, but it paſſeth 

by the Fine. It is commonly uſed to Grant 

way (g) Eſtates for Life or Lears. And if (g) Weſt. 
the Cognizees are not in Poſſeflion , they Symb. Part 2. 
muſt Enter, or have a Writ of Habere facias Seck. 30. 
iſnam, &c. 

Hence alſo appears (h) Another Diviſon of (h) 2 Inft. 
Fines, (viz.) That they may be Execated winere 513. 

the preſent Eſtate paſſeth to, or is ſuppoſed Weſt. Symb. 
n the Conuſee, or Executory, to be execu- $2 


ted 176. 177, 
178. 
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Pare 2. 
Seck. 19. 

3 Rep. 86, 
88, 90. 


32. 
Weſt. Oe. 
Part 2. 

Se. 3, 4, 


5, 6, 7, 8, 
. 


(i) Weſt. . Alſo a Fine is either (i) without Proclamatin 


mations being made to Diſtinguiſh it from 1 


without their Husbands, ought not to be he. 
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ted afterwards by Entry, or Writ of 1, 


facias Seiſinam, or Scire Facias. 


or with Proclamations. 1. That without Pros 
mations is à Fine at the Common Law. [% 
Of the Foree and Effect of Fines, infra.) 2. Th 
with Proclamations is a Fine according to thy 
Scatutes of the 4 H. 7. ch. 24. 32H. 8. < f 
31 Eliz. ch. 2. and are abſolutely Neceſſ 
upon Fines ſur Cognizance de Droit come ceo, & 
Theſe Fines with Proclamations are the bel 
and moſt uſed. And if there be Error in the 
Proclamations, yet the Fine ſhall be taken x 
a Good Fine at Common Law, (vix.) u 
Work a Diſcontinuance of the Eſtate of the 
Cognizor. But every Fine levied ſhall be in 
tended to be with Proclamations, becauk 
molt Beneficial for the Cognizee ; the Proc; 


Fine at Common Law. 


By the 31 Eliz. ch. 2. All Fines with Proclamations 
ſhall be proclaimed only Four Times, (viz ) Once in 
the Term wherein they are ingroſſed, and Oncc in the 
Three Terms next following. 


3. Who may or Take by Fine. 

The (k) 2 all Perſons, who may 
lawfully Grant by Deed, may be Cognizn, 
or Levy a Fine. Therefore, except Infant, 
Ideots, Madmen, Feme-Coverts without 
their Right Husbands, Monks, Friers, Nuns, 
cc. Infants, Ideots, Madmen, Feme-Covert 


ceived, yet if they are Admitted, their Fins 
are Good and Unavoidable ; except in tit 
Caſes of Infancy and Coverture, [See infra, 
If a Feme-Covert is of full Age, and jo! 

| | wit 
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an Her Husband to Levy a Fine of Her 

Iunds, (I) ſhe muſt be privately examined, (1) Lit. 669, 
tinwhecher ſhe Parts with the Right in her 670. 

Lad freely, or by Compulſion: But tho' ſhe ! Inſt. 353. a. 
nor Examined, if the Fine is Received and 210%: $15. 
tecorded, it is Good. (m) Perſons Out- 17. 
uud in Perſonal Actions, or Attainted of (m)Weſt.&c. 
clony and Treaſon may be Cognizors, and Part 2. 

ry a Fine, and it is Good againſt all Per- Set 13. 
ons; except the King or Lord of whom the 76 
nds are Holden. Civil Corporations, as 

Mayor and Commonalty, may Levy a Fine 
of Lands belonging to their Body. But 
liſhops, Deans and Chapters, Prebendaries, 
Parſons, Vicars, Heads and Fellows of Col- 
kees, are Reſtrained by Statutes from Levying 
f Fines of their Inheritances to Bind their 
xcceſſors. [See Of Leaſes, poſt.) Tenant in 
Fee-ſimple, in Tail General or Special, Te- 
ant in Remainder or Reverſion, may Levy 
Fine. Tenant for Life may Levy a Fine 
of Lands, &c. which He Holdeth for Life, 
to Hold to the Cognizee for Life of the 
Tenant for Life. He Grants. à greater 
Eſtate, it is a Forfeiture. So it is of 'Fines by i; 
Tenant in Tail after Poſſibility of Iſſue Ex- 1 
tint, Tenant in Dower, Tenant by Courteſy. 2 | 
L Tenant for (n) Years cannot Levy a Fine of (o); rep. 
His Term; nor Tenant by Copy of Court-Roll 77, 78. 

ou His Eſtate. A Tenant in Common, Foyn- 5 Rep. 124. 
tmant, or a Coparcener, may Levy a Fine of 9 Rep. 105. 
eriitheir Parts. : 

(o) All Perſons that may be Grantees, or (o) Weſt.&c. 
ne chat may take by Contract, may be Cognizees, Sect. 15. 


— 
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thor Take by Fine ; as Infants, Perſons of full Et: 669, 
lte, Feme-Coverts, Ideots, Lunaticks, Cor- 1 last. 353.4; 
a borations Spiritual or Temporal, | See Of 


Mortmain, ch. 4.] Men attainted of Felony 
Or 
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or Treaſon, Men Outlaw'd in Peron 
Actions, Baftards, Cc. but not Thoſe ty 

are civilly Dead, as Monks, Cc. An Inf 

or Feme-Covert Cognizee need not to be B 

©  - amined, becauſe the Fine is ſuppoſed to 
for their Benefit. * | 

\./ - _ Note, That the Cognizor or Copnizee muſt | 

ſeiſed oſ a Freehold, be it by Right or Wrong 

Idee 21 Fas. 1. ch. 26. and Of Recouyy 


4 Of what Things may a Fine be | 
Modo. 11871517 

20. (o) Fines may be Levied upon every i 

Aa 15 by which Land is Demanded, or by ic 

514- the Land is Charged, or which in any $ 

Weſt Ge. doth Concert the hand; Sc. And Fines my 

ScQ. 25, 50. he Leviedl of all Things in Being which are | 

ritable,whether Eccletiaftical and made Temp 

ral, ot Temporal; as of an Advowſon, Recto 

Portion of Tithes, &. Of an Honour, M 

nor, Barony, Leet, Meſſuage, Dovehoul 

Garden, Orchard, Land, Meadow, Paſtur 

Wood, Underwood, Office, Fiſhing, W 

ren, Fair, Toll, Waifs, Strays, &c. Rent 

Common, a Hundred, c. It may be levie 

of a Rent. Charge that had no Being befor 

And as Fines: may be levied of Things in Pd 

ſeſſion, ſo may they be levied of a Remain 

600 16Rep. or Reverſion, (p) Or of a Right in Futuro, ( 

9% 4 


of a Poſſibility 


. B-A- 4 
3 Rep. go (q) Lands given in Tail by the King's La 
(q) Weit. Ge. ters Patents, or by Act of Parliament, t 
Pare. 2 Reverſion being in the King; or Lands i 


Jett. 25. ; 


ſtrained from Sale by Act of Parliament, [d 
32 H 8. cb. 36. infra.] Lands in Fee-ſimple 1 
the Right of one's Wife, without the Wit 
| See 32 H 8. ch. 28.] Lands aſſurd f 

SDL 5 [ wer 
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dower, or Term of Life, or in Tail to any 
Taman by Means of Her: Husband, or His 
inceſtors, [ See 11 H. 7. ch. 20. and 32 H. 8. 

| 26.] cannot be convey'd away by Fine, 
+; Of a Leaſe for (r) Years the Fine is void (r); Rep. 
to any Strangers, for a Freehold muſt be 124. 
«the Cognizor or Cognizee as before men- 

ond; however, it may be Good betwixt the 
urties by Way of Eſtoppel, ſo as to conclude 
Them. A Fine may be levied by Tenant in 

ge ſimple, Cc. for Years, or a Leaſe for 
Years may be made by it. But the Leſſee 

x Years cannot Levy a Fine of His Leaſe. 
| fine by Copyholder of a (s) Copyhold (s) 3 Rep. 
ſtars is alſo void. A Fine ought not to be 77» 78. 

ned of Lands in (t) Antient Demeſne. For (t) + Inſt. 
any Fine be levied of ſuch Lands, it may 313, 518. 
E Reverſed by Writ of Deceit brought by “ Inſt. 270. 
he Lord of Antient Demeſne. | 

Lands bought of divers Perſons by ſeveral 
urchaſes may paſs in (u) One Fine. And (u) Weſt.&e. 
hjoynt Fines are proper to ſave Charges, Part 2. 

here the Purchaſes are of ſmall Value. Seck. 25. 

5. Fines may be (w) Acknowledged before the (w) Weſt. &c. 
ord Chief Juſtice of the Common Pleas, or SeRt;16, 17,, 
[wo of the Juſtices, in open Court. This is ? Toft. 512, 
Ard Acknowledging a Fine at Bar. [See 4 Rept: e 
El. 1] Bur the Lord Chief Juſtice may f . 
ke Fines in any Place out of Court without 
Commiſſion, and Certify the ſame. Juſti : 
s of. Aſſiſe may do it by the General Words 1 
their Patents. But they do not uſe to 

rtify the ſame before a Special Writ: of De- 
umus Pateſtatem is ſued out. Beſides theſe, 
here may be Commiſſioners impower'd by Dedi- 

1 Poteſtatem, or Commiſſion out of Chancery, 
b take Acknowledgment of Fines, and to 

Cercify 
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Certify them in the Life of the Cognizy, 
into the Common Pleas, that they may be Re 
corded. This laſt Method is often attends 
with Great Abuſes. 1 

A Fine cannot be levied by any that hw 
Conuſans of Pleas or Power to Hold Pleas, |; 
muſt be done only before the Juſtices of the 
Common Pleas. For the King cannot Gram 
Power to hold Plea for the Levying of 
Fine. [ Bur ſee the 34 & 35 H. 8. ch. 
Concerning Fines in Towns Corporate. | 


By the 34 & 35 H. 8. eb. 26. Fines 7 Loy 
in Wales. By the 37 H. 8. ch. 19. In the ty P 
tine of Lancaſter. By the 2 Ed. 6. ch. 28. In the Cou 
ty Palatine of Chefter, By the 43 Elis. ch. 15. Int 
City of Chefter, By the 5 Eliz. ch. 27. Fines may b. 
Levied in the County Palatine of Durham. | 


But Fines in theſe Counties muſt be « 
Lands lying in theſe Counties. 
6. Of the Force and Effect of Fines, 1. Wit 
Reſpect to Perſons that are to be Baird 
2. With Reſpect co Efates that are to b 
Barr d. 1 
(x) Weſt.&c. 1. By the (x) Common Law Fines execute 
Part 2: Bound all Strangers, and thoſe in Remainde 
Set. 19. and Reverſion, if Claim was not made with 
w_ 9%. in a Year and a Day. But now this is 1 
& b. Bar: For by the 4 H. 7. ch. 24. Fire Je 
2 Inſt, 316, are Allow'd. It ſtill remains of Force to worl 
. 518. a Diſcontinuance of the Eſtate of the Cogn 
zor, if it be Executed, [ See Book 4. cl.] 
Of a Diſcontinuance. | 


— . — 


(x) Pigilentibus, non Dormientibas, Jurs ſubvenint. 
ep» 10, 82. 


- I | | 
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The Force and Effect of Fines muſt be learn'd 
by a careful Peruſal of the Statates of the 
4H. 7. ch. 24. and the 32 H 8. ch. 36. From 
theſe Statutes you may Obſerve, That Fines 
& Bar the Parties, Privies and Strangers. 

To Bar is to take away the Entry or Action 
Him that hath Right. 

The Parties are thoſe that are Named in the 
iginal Wric ; or thoſe that Levy the Fine, 
ind to whom the Fine is levied. (y) Now 15 
he Parties are preſently Barr d, tho' they are 2 1 
nder Impediments, ¶ See of the Impediments, 2 Inſt. 316. 

4] and have no Time given them to avoid 
he Fine; except that an (2) Infant is allow d (2) 1 Iaſt. 
ine during His Minority to Reverſe His 131. 3. 
ine, if He hath paſs'd away His Eſtate by it. 380. b. 
He dies in His Infancy, His Heir is not 2.2 8.9 
mited to any Time. At full Age He that Seck 4 8. 
m the Infant cannot do it, becauſe his In- 2 Roll. Abr. 
ey muſt be tried by Inſpection of the 15. 
udpes. If a Married Woman Under Age 
of which che. Judges may Examine her upon 
Datch) doth Levy a Fine with her Husband of 

r own Lands, ſhe cannot Reverſe it during 

er Husband's Life; nor after his Death, if ſhe 
of full Age when he Dies. She can only 
teverſe it if her Husband Dies during her 

nority. If the Wife without her Husband 

th Levy a Fine of her own Lands wherein 

hath Fee-ſimple, it will be a Bar againſt 

er and Her Heirs, unleſs the Husband avoid 

luring her Life ; or afcer her Death, if He 

Tenant by Courteſy. (a) Ideots and Mad. (=) 4 Rep. 


u, if they are Admitted, are barr'd as Par- _ 


RY —_ 9 4 * * ann 


) Nd Heri non Debet, Fafum Valet 5 Rep. 38. 
Ee ties. 
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(b) Plowd. 


(c) I Inſt, 
271. 3. 

2 Rep. 23. 
4 Rep. 124. 
2 laſt. 516. 


(d) 3 Rep, 
$7, 91. 


74.376,538. ' in' | 
— | = ſelves abſolute Right, (not Reſtrain'd by & 


that are Partakers, or that have an Int 


Theſe are either Privies in Ef ate, as Dong 


Executors to Teſtators, Adminiſtrators t 


Privies in Law. Privies only in Eſtate are nd 
to be underſtood here; but Privies in Efa 
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ties. (b) Corporations which have in then 


tutes) are alſo barr'd Preſently as Parties. [Se 
Of Leaſes, poſt. And Who may Levy 4 Fi 
ante. ** ſee the. 1 Rich. 3. ch. 7. 4 H, 
cb. 24. 

Pri vies ( Prive, Familiaris, ) ſignify thoſ 


reſt in any Action or Thing with And 
ther, or any Relation to Another. (c 


and Donee, Leſſor and Leſſee, Joynt 
nants, &c. or Privies in Blood, as the Hei 
to the Anceſtor. Privies in Repreſentation, 1 


Inteſtates; Privies in Tenure, as Lord and Ie 
nant, &c. All which may be reduc'd to ty 
General Heads, (viz.) Privies in Deed, an 


and Blood, and by Repreſentation. (d) Privit 
therefore being Heirs to the Parties are Bou 
or Barr'd preſently for Ever by a Fine, if th 


claim the ſame Title that their Anceſtors ereof 


that levied the Fine, whether under I 
ments or no. For tho' the Iſſue in Tail is u 
der Impediments (as within Age, under Core 
ture, Non Compos Mentis, in Priſon, or d 
yond Sea,) yet ſuch Iſſue in Tail is bam 


For ſuch Iſſue is out of the Saving of Y po. 
4 H. 7. ch. 24. | t bec: 
| Mon ſo 

By the 32 H. 8. ch. 36. (which Expounds the 4 H Dis 


ch. 24) All Fines levicd by any Perſon of full Ag 
Lands, Cc. any wiſe EF ntailed before the ſaid Fine 
vied, either to the Perſon Levying the ſame, or to! 
of His Anceſtors in Peſf firm, Remainder, or Reus 
or Uſe, ſhall immediately after the Fine Levis, 5 

K. 


ch! Ls ef England. 19 
gd, and Proclamations made, be a ſufficient Bar a. 
aioſt Him, and His Heirs claiming only by ſuch En- 


ail; and againſt all others Claiming to their Uſe, or 
wthe Uſe of any Heit of their Bodies. | 82 


You ſee (from this Statute) that if the Cog- 
mor is of Full Age, He is concluded; and 
that if the Iſſue in Tail claims as Heir, by 
Force of the Eſtate Tail, He is alſo after the 
Proclamations preſently barr d. But One that 
makes his Title as Heir to Another, and not to 
Vim that levied the Fine, is not barr'd by the 


* 2 
(e) If Land is given to the Husband and (e) 1 Rep. 8). 
Fife, and to the Heirs of their Two Bodies 

epotten, and the Husband levieth a Fine 

ith Proclamations, and hath Iſſue, and 

fieth ; now this Fine by Force of this Sta- 

ite ſhall Bar the Iſſue in Tail, but ſhall not 

ind the Wife. So that in Reſpect of the 

hne it is a Bar, but in Reſpe& of the Other 

no Bar. | | 3 

(f) The Iſſue in Tail ſhall be barr'd by the (f); Rep ge. 
ne, tho' the Tenant in Tail was not ſeiſed | 
lereof at the Time of the Fine. For Seiſin 
not required by the Statute. But the Te- 
nt in Tail muſt be che Cognizor, to Bar the 


,0"08c in Tail. 
or "Tho" Land is Entail'd to One's Anceſtor, 
bar a tho* the Anceſtor is alive, ſo that 


) Eſtate is Deſcended which may paſs, 
t becauſe the Statute ſaith, Intailed to the 
pon ſo Levying, or to any of his Anceſtors, in 
Disjunctive, the Fine with Proclamations 
h Bar the Right, which after the Fine 
uld Deſcend to Him; not only as to Him- 
If, but as to All the Heirs in Tail, tho' He 
tlevied the Fine had but a Poſſibility. 

Ee 2 How- 
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or (0 K 
Re ve 
ied, k 
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(g) Weſt. Ge. Strangers having (g) Preſent Right, and n 
Part 2. 
Sed. 183, 184. by Five Years after Proclamations, if the 


Lands are coovey'd to 5 in Dower, for Liſs 


the King and His Succeſſors.] 


the Inſtitute, of the Book I 


Howbelt { tintinues the, Statute of the 32H, f) 


or in Tail, within the 11 2 ch. 20. and She Leyy 
Fine of the Land after Her Husband's Death, is ſhall 
not Bar the Iſſue in Tai). Alfa a Fine levied by Hin 
who is reſtrained by Act of Parliament is void. Lafh, 
This Ak hall nor Extend ro any Fine of Lands ft, 
tiled by the King's Letters Patents to a Subject, to h. 

Iſſue in Tail, or to Lands Entailed by AR of Px 
liament, the Reverſion thereof at the Time of fc 
Fine levied being in the King. 
Is8ee the 34 U 35 H. 8. ch. 20. And for Exp 
tion thereof 1 uf. 372+ b. 1 Mar. ch. 7. and 21 J 
ck 2. For Strengthning the Eſtates of Subjects agiinl 


Strangers to Fines are thoſe that are neithe 
Parties nor Privies. Strangers have either 
Preſent or Future Right, or an Apparent Pq 
bility of Right growing afterwards , or 
2 75 to are only out 0 

5 


Impediment to make their Claims, are Bouni 


make not their Claim within that Time. Bu 
thoſe that have a Preſent Right, and are u 
der Impediment to make their Claim, as li 
fants, Feme-Coverts, (other than ſuch as a 


Parties) Perſons of unſound Mind, Perlon Tj 
in Priſon, or out of the Realm, Thele e 
their Heirs have Five Years Time to pur who! 
their Right after theſe Impediments are the! 
moved, i. e. Infants after their firſt coming i being 
full Age, Feme-Coverts after the Death aſter 
their Husbands, Perſons of Unſound MW mak 
after the Recovery of their Wits, Perſons A E. 
Priſon after their Enlargement, Perſons i ter e 
of the Realm after their Return from be) Byt j 


der 


(h.3 Cavs of England. 421. 
a. (h) For it is to be Obſerved, That the (h) 3 Rep: 
wings in the Statute of the 4 H. 7. cb. 24. 87, 91. 
ck. only to Strangers to the Fine, and not 

o Parties or Privies. | See the 1 Rich. 2. ch. 7. 

And the 4 H. 7. cb. 24. i»fre.] (i) But if a (i) Ployd. 
ingle Woman having preſent Right takes a 366. 
Husband, who ſuffereth Five Years to incur, - 
he is barr'd for Ever; becauſe it was her 
Folly to Marry ſuch a Husband. (xk) If a (k) 2 Inft 
Feme-Covert Dies while ſhe is Covert, being “ 520. 

no Party to the Fine, or Non — Dies 

while Non Compos, or a Perſon in Priſon Dies 

while He is in Priſon, or One beyond Sea 

x the Time of the Fine levied never Return, 

the Heir is limited to no Time. Civil Corpo- 

ations, as Mayor and Commonalty, &«c. being 

Diſſeiſed are Barr'd by Fine and Non-claim, 

and Five Years paſs'd after Proclamations, 

) Bue Biſhops, Dean and Chapter, Preben- (1) 11 Rep. 
fary, Parſon, Vicar, Maſter and Fellows of 78. 

a College, which are Reſtrained by Statutes 

to Alienate their Lands, cannot be barr'd b 

Fine and Non-claim ; for if they are Prohi- 

bited ro Bar their Right by Conveyances, it 

would have been to no Purpoſe if Power is 

kft them by their Permiſſion, or Sufferance 

or Non-claim apon a Fine to Bar it. 

Thoſe that have no Preſent, but a (m) F. (m) Weſt. & c. 
twe Right, upon a Precedent Cauſe, and Fart 2. 
whoſe Righe and Title cometh to them after —_ 206, 
the Proclamations, ſuch Strangers to Fines ? P 195 
being Void of Impediments, have Five Years 

after the coming of ſuch Rights to enter and 

make their Claim. [ See 1 Rich. 3. ch. 7. 

4H. 7. cb. 24.] As in the Caſes of a Remain- 

der or Reverſion hereafter to be mention d. 

Lut if theſe have Impediments they ſhall have 

Ee 3 Five 
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Five Years too after the Impediments removd her t. 
before their Laches ſhall. be Prejudicial t, 
them. Therefore if a Wife does ſurceaſe her 

Time, and Five Years paſs after the Death g 

the Husband upon a Fine levied of her Inhe. 

ritance or Freehold, ſhe is barr'd of he; 

Right, and cannot Enter by Force of the 


| Statute of the 32 H. 8. ch. 28. (q) 

| Thoſe that have neither Preſent nor Futu: and t 
(a) Weſt.&c. Right, but only a (a) Poſſibility at the Time ofſ®clam: 
Part 2. Levying the Fine, or whoſe Right growel Lear 
<p either entirely after the Proclamations, o nade 
COTE" "00 partly before and partly after, may Enter if I | 
Claim when they Pleaſe. As if the Husban{Mline 

doth Levy a Fine of his Lands whereof u bath 

Wife is Dowable, and Dies, and then Fitch 

Years paſs, & c yet the Wife is not barr'd off (s) 

her Dower. For before his Death the Vi Proc 

had only a Poſſibility of Dower, and not 24. 

Title to it. | Eſta 

Thoſe that have neither Preſent nor Futu And 

Right, nor Poſſibility of Right, to the Land Rig 

c. in the Fine at the Time of Levying i Lan- 

(o) Weſt Ge. but a Right to ſomething (o) 1ſning out of i ind 
Part 2. ſame, as Rent, Common, a Way, G. Etta 
* 190 not Bound at all. For the Fine extendeii be 
ef. 127 only to ſecure the Right or Title of the EHu Anc 
but does not bind the Profits to be taken oute vl 

the Eſtate. nan 

2. Of the Effates that may be Barr'd by ot t 

Fine. | vert 


We have endeavour'd already to ſhew ti 
Law concerning Perſons that have Preſent al 
Future Rights to Eſtates. We go on and fayil 
(ep) 5 Rep. General, That the Intereſt in p) Efates whid 
.o ee may be barr'd by Fine, are either Intereſb;! 
Coke Compl Common Law or by Cuftery, as Copyholds; wk 
Copy. * i _ 
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ord, Witter they are in Fee-ſimple, Fee-tail, for Life, 
al to or Years, Remainders or Reverſions. The In- 
e her tereſts alſo and Eſtates by Statute-Merchant, 
th oi tatute-Staple or Elegit, the Eſtates of Execu- 
Inhe. tors that hold Lands until Debts or Legacies 

here paid, may be barr d. But more Particu- 


larly. 

0 ) If T have a Fee-ſimple and am Diſſeiſed, (q) Plowd. 
and the Diſſeiſor doth Levy a Fine with Pro- 353» 356. 
camations, and I do not Claim within Five 3 Rep. 79. 
Years after, I and my Heirs (Allowance being 
made for Impediments) are barr'd for Ever. 

If I purchaſe a (r) Bad Title in Fee-ſimple, a (r) 3 Rep. 
Fine with Proclamations will Bar him that 8 

hath Right, if he doth not purſue his Right * . 18. 
within Five Years. 

(s) If Tenant in Tail doth Levy a Fine with ts) 1 Inft. 
Proclamations, according to the 4 H 7. cb. 372+ 3. 

24. and 32 H. 8. ch. 36. this is a Bar to the 

Eſtate-tail, and the Iſſue in Tail, as aforeſaid. 

And if Tenant in Tail is (t) Diſſeiſed, or hath (t) 1 Inſt. 
Right of Action, and the Tenant of the 372. Þ+ 373. 
Land doth Levy a Fine with Proclamations, *: — * 
and Five Years paſs, the Right of the l — 10g. 
Eſtate. tail, or Iſſue in Tail, is barr'd ; and Weſt. Cc. 
he muſt ſuffer for the Negligence of his Sed 183, 
Anceſtor, that was the Firſt that had Right. 186, 187. 
so the Donor may be barr'd it the Te- 

nant in Tail Dies without Iſſue. The like 

of the Laches of him in Remainder or Ke- 

rerſion ; for it barreth him and his Heirs. But 

it Tenant in Tail makes a Feoffment, and the 

Feoffee Levieth a Fine wich Proclamations, 

the Iſſue in Tail after the Death -of the Fa- 

ther, ſhall have Five Years; for he is the firſt 

to whom the Right doth Accrue after the Fine 


Levied. 
E64 (u) If 
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bs) 3 Rep. (u) If Tenant for Life by Covin levieth 
$7, 79. ine with Proclamations, and Five Years pi 

in his Life, yet the Leſſor ſhall have Five Nea 

to make his Claim after the Death of the T; 

nant or Leſſee, notwithſtanding the Forfe; 

(») 3 Rep. ture. And if Tenant for Life makes a (y 
2874 Feoffment in Fee, and the Feoffee levieth 
5 1 Fine wich Proclamations, it ſhall not bind the 
Leſſor; but He ſhall have Five Years after the 

Death of the Tenant for Life: But upon: 

Diiſſeiſin of Tenant for Life, and Fine levied, the 

Leſſor and Leſſee have but Five Years after 

the Fine. For the Diſſeiſor comes in openly, 

and without the Conſent of the Leſſee. Bu 

Huere. For the Leſſor ſeems to be within the 

Second Saving of the Statute of the 4 H.) 

Saving to all Perſons ſuch Action, &c. as ful 

come after the Fine levied, & c. And therefore 


He ſhall have Five Years after ſuch Aion we 
accrueth. . | d, | 
(x) 3 Rep. (x) Leſſee for Nears, at Will, Tenant by cy ind 
77, 79. of Court-Roll, who pretend no Title to the But 


Inheritance, but intend the Diſinheriſons of 

their Leſſors or Lords, cannot by Fine bar 

them of their Inheritance. Therefore it 

they make a Feoffment by Aſſent and Covin, 

that a Fine may be levied, it is the rather 

(y) 1 Vent. void. (y) But it is ſaid, That the Leſſor 

247. muſt Claim within Five Years after the Term 
15 expired. 

If a Leaſe is made for Years, and the Lel- 

) 5 Rep. for, or Another, before (z) Entry of the 

2 Leſſee, doth Levy a Fine with Proclamations, 

9 Rep. 105. and the Leſſee does not make his Claim with- 

in Five Years, the Leſſee is barr'd of his In- 

tereſt for Ever; and no Relief is ro be had 

in Equity. For tho' the Leſſeęe for Years can- 

| not 
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wt Levy a Fine to a Stranger, yet He ſhall 

de barr'd by a Fine with Proclamations by 

he Tenant of the Land, or by One chat is in 

Poſſeſſion of it. If the Leſſee be (a) Ouſted, (a) 9 Rep. 
xd by it the Leſſor Diſſeiſed, and the Diſſei- 105. 


vr doch Levy a Fine, and Five Years paſs 
h ich Proclamations and Non-Claims, the 
the leſſor and Leſſee both are barr'd, and ſhall 


ure but Five Years after the Fine levied ; be- 
uſe they are within the Firſt Saving of the 
ature, and Have a Preſent Right, &c. So 
One enters upon, and puts out a Copy- 
older, and doth Levy a Fine of the Lands, 
nd the Copy holder ſuffers Five Years to paſs 


the er the Diſſeiſin and Fine, without making 
. Claim, the Intereſt of the Copyholder, 
hal od His Land, are hereby barr'd for Ever. 


(b) He that hath Right of a Remainder or (b) 1 Inſt. 
werſon Expectant upon an Eſtate of Free- 372. 3. 

ud, hath Five Years allow'd after the Re. 2 Inft. 518. 
ander or Reverſion accrueth. 

But if One hath a Remainder or Reverſion 

hepending upon an Eſtate for (c) Years, and (c) Weſt. &. 
e Termor is Diſſeiſed, and a Fine levied, Sec. 183. 
nd Five Years paſs, &c. They are barr'd. 


rin, Wor the Termor might preſently have enter- 

her , and He in Remainder or Reverſion might 

lor Nre had an Aſſiſe for ſuch Diſſeiſin. 

m Eſtates by (d) Statute- Merchant , Statute- (d) ; Rep. 


ale and Flegit may be barr'd, if they are 124. 

it of Poſſeflion, and a Fine is levied, Cc. 2 Inſt. 517. 
d Five Years paſs without Claim. 

A Tine wich Proclamations, and Five Years 

Id, & doth Bar the Lord in (e) Antient (e) 2 Inft. 
meſne of His Writ of Deceit. And likewiſe 513, 518. 


ad Writ of Error is barr'd thereby. But, Quære. 
an- WF" the Fine was Coram non Fudice; and the 


Lord 


4.26 


(f) 5 Rep. 
124- 
9 Rep. 106. 


(g) 3 Rep 80. 


Fa * Mn he 
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Lord claimeth not the Lands, but His Antier 
Seigniory. 

Note, That no Fine ſhall Bar any Eftate j; 
Poſſeſſion, Remainder or Reverſion, whic| 
is not (f) Deveſted and put to a Right, F 
He who Hath the Eſtate or Intereſt in Hi 
cannot be put to His Action, Entry or Claim 
becauſe He hath that already, which t 
Action, Entry or Claim would give Hin 
And therefore, if one doth Levy a Fine « 
my Land while I am in Poſſeſſion of it, th 
Fine will not Hurt me. For if I make a Lea 
for Years of my Land, rendering Rent, 2 
a Stranger Levies a Fine of the Land, an 
the Leſſee for Years payeth His Rent to 
Duly, I am not barr'd of my Reverſion; be 
cauſe I was always in Poſſeſſion, and not p 
to a Right only, So if there is Tenant | 
Tail, Remainder in Tail, or Tenant for Lift 
Remainder for Life, and the Firſt Tenant i 
Tail, or the Firſt Tenant for Life doth Ba 
gain and Sell the Land by Deed Indented an 
Inroll'd, and after doth Levy a Fine tot 
Bargainee, in theſe Caſes the Remainders a 
not Bound, tho? the Five Years paſs witho 
Claim. For the Law adjudges Them alwa 
in Poſſeſſion. 

(g) A Fine levied to Deceive Creditors 0 
Purchaſors, ſhall not Bar them, bur ſhall 
Void as to Them, as well as any other Fra 
dulent Conveyance. [ See 13 Eliz. ch. 
27 Eliz. cb. 4. | 


All ch 
ranger. 
Intan« 
Tail giv 
5 Privy. 
The 
the Part 
alo on 
not Part 


| * 

By the 4 H. 7. ch. 24. The Fine after the Ingrc 
400 ie, Pf * rote. made, ſhall conclude 4 0 
well Privies as Strangers to the ſame; except te Kir 
to Strangers) Perſons under Age, Women: Corel Covin i 
Perſons in Priſon, or out of the Realm, or 7 ; Nous Ex 
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wn Mind, being not Parties to the Fine. And 
ring to every Perſon and their Heirs, other than 
lu, ( which muſt be Strangers ) ſuch Right, Claim, 
wereſt, as they have at the Time of the Fine In- 
2d, ſo that they purſue their Title or Intereſt 
Way of Action or Entry within Five Years after 
ations made. And alſo Saving to all Per- 
tas ſach Intereſt in the Lands, Cc. as ſhall come to 
dem after the Fine Ingroſſed, and Proclamations made, 
Force of any Cauſe or Matter had before the Fine 
ied; ſo that They, or Their Heirs, purſue their 
ht within Five Years next after ſuch Right or In» 
weſt does accrue z or within Five Years after the be- 
trementioned Impediments of Infancy, Covertute, 
„ axe Removed. Otherwiſe They are Concluded as 
They had been Parties or Privies to the ſaid Fines. 
h, Saving to every Perſon, not Party or Privy to 
de aid Fine, their Exception to Avoid the ſaid Fine, 
yReaſon that Thoſe which were Parties had Nothing 
n the Lands compriſed in the ſaid Fine. ¶ See the 
18.8. ch. 36. ante.] 


All the Savings in this Act Relate to (h) (h) 3 Rep. 
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rangers only as to their Preſent or Future Right. 87. 


Intancy, Coverture, Se. of the (i) Heir in (i); Rep. 87, 


Tal gives no Claim to Him, inaſmuch as He 91. 


b Privy. 


The Saving to Avoid the Fine, (k) Becauſe (x) 3 Rep. 


the Parties had Nothing in the Lands, Relates 90. 


lo only to Strangers, or to every Perſon 
dot Party or Privy. 

The 4 H. 7. ch. 24. recites almoſt the 1 R. 3. 
6,7, probably ſuſpecting the Laws of Rich. 3. 
o be Invalid. [See 1 Rich. 3. cb. 7 

dee the 5 H. 4. ch. 14. 23 Eliz. ch. 3. For the 
hrollmeng of Fines, & c. 

7. A Fine may be Avoided, 1. By the 
Death of All, or Some of the Parties, before 
tne King's Silver is enter d. 2. For Deceit or 
Covin in Procuring it. 3. For ſome Noto- 
nous Error in the Proceedings. A ſmall Error 
will 


428 


What is the Force and Efe# of a Recover 


(1) 1 Inſt, 


I54- 8. 
Weft. Symb. 
Of Recove- 
ries Sect. xr. 


(m) 5 Rep. 
40, 41. 
10 Rep. 39, 


42. 


Au Inflitute of the Bock! 
will not Avoid it. | See 23 Eliz. ch. 3. 19, 
11 I. z. eb. 14. | 4. By Claim, Entry, | 
A#ion of Him that hath Right to the [and 
if He Claims, Cc. in due Time, [See | 
21 Fac. Il. cb. 16. 4005 Ann. ch. 16 5. |} 
Plea That Neither of the Parties bad Thing 
the Time of Levying the Fine in the Eſtate ; an 
then One muſt ſhew in whom the Eſtate . 
veſted. This is allow'd only to Strangers 
the Fine, not to Parties or Privies, [Set 
4 H. 7. eb. 24 ſupra } | 

3. Of a Common Recovery. 

Therefore, 1. What is a Common Recon 
ry. 2. Who may ſuffer a Common Recover 
z. Of what Things. 4. Before hom. 
6. How Falſiſied or A voided. | 

r. A (1) Common Recovery ( Recuperatio) is 
Feigned and Formal Suit and Judgment upo 
a Real Action brought in the Common Plz 
Court, by One againſt Another that is ſeiſe 
of the Freehold, to Deſtroy Eſtates in Tai 
Remainders and Reverſions, and to Bar th 
former Owners thereof. (m) It is a Fig 
Suit, and is now become a Common Co 
veyance and Aſſurance of Lands; which t 
Judges will not ſuffer to be Impeach'd or Qui 
ſtion d, becauſe ſo many Men's Titles to the 


r Tena 
Warrant: 
Defend 
Lands in 
Igreeme 
Now 
Tenant 
he Den 
ſhall bra 
ho He 
the Land 
o the ſa 
dranger 
the Den 
nor the 
the Writ 
perhaps t 
the Com 
ant the 
o He 


2— —_— 


a 
3 


(m) cem munis Error facit Jus, Dr. & Stud. Dil. 
ch. 26. | 

Semper in Fiftione Juris ſubſiſtit Aquitar, 10 Rep. 4 
s Inſt. 150. a. 

Fictio Juris inique Operatur Alicui Damnum aut Injur 
2 Rep. 36. | 
: Neceſſitas Vincit Legem. Quod Neceſſartum eft, Liii 
2. 5 Rep. 40. 10 Rep. 61. 

Neceſſit a: eli Lex Temporis, 8 Rep. 69. vt 
| all 
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rates do depend upon ir. Feign'd Recove- 
as well as Fines, were Contriv'd and 
d when Eſtates tail became to be In- 
gnrenient, For an Eſtate in Tail might 
ſibly laſt for Ever. [See Of Eftates in Tail, 
ate, cb. I.] A True Recovery is an Actual 
nd Real Recovery of any Thing, or the Va- 
ve thereof, by Judgment in the Ordinary 
urſe. 


mke a Common or feign'd Recovery, (vis. 
1 Recoveror, à Recoveree, and a Vouchee, The 
Moveror is the Plaintiff or Demandant that 


kings the Wrir of Entry ſur Diſſeiſin, &c. The 


Wveree is the Defendant or Tenant of the 
Land, Cr. againſt whom the Writ is brought. 
He muſt be perfect Tenant of the Freehold. 


Warranty of the Land in Demand, either to 
Defend the Right, or co Yield Him other 
lands. in Value, according to a ſuppoſed 
Agreement. | 


all bring His Action Real againſt Him, as 
ho He the Demandant had Good Right to 
the Land, and the Tenant no Right of Entry 
o the ſame, but after a Diſſeiſing which a 
ranger had unjuſtly made; whereas indeed 
the Demandant never had Poſſeſſion thereof, 
dor the Stranger. The Tenant appearing to 
e Writ Vouches or Calls to Warranty A. B. 
pethaps the Cryer of the Court, who is call'd 
the Common Vouchee, and is ſuppoſed to war- 
ant the Title. This Vouchee ſhall appear as 
% He would Defend the Title, and the De- 
mandant 


There muſt be Three Perſons at leaſt to 
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) The Youchee is He whom the Defendant (a) 1 Iaſt. 
i Tenant Voucheth (4 Yocando) or Calls to 101. b. 


Now to ſuffer a Common Recovery, the (o) Dr. & 
Tenant of the Freehold (o) agrees with Stud. Dial 1. 


he Demandant ( ſome Friend) that He eb 26. 


(r) 3 Rep. 5. 
10 Rep. 37. 

2 Roll. Abr. 
204, 


— 
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| mandant ſhall Declare againſt Him; fame, a 
| thereupon He prays a Day to make Hi; es hav 
| fence. But after the Day given by the Cy ces de! 
| the Plaintiff or Demandant ſhall have Jud, yerfion. 
| ment to Recover the Land againſt the . V ou 
| fendant or Tenant in Tail, and He to Re bis H. 
ver in Value againſt the Common Vouche e was 1! 
But this Recovery in Value is only Imagintoſe He 
ry; becauſe the Common Vouchee hath others of 
Lands to Render in Value; yet it is taken M en as 
a Bar of the Tail for Ever; and is juſtifetant up 
(p) 10 Rep. to be Good in Conſcience as well as Law (picumbra! 
37,38, 39, 40. (notwithſtanding the Statute of Vest. 1. c. i alſo b 
x Laſt. 224.2- wherein it is Provided, That the Will of hWMcnant 
Giver ſhall henceforth be Obſerved) and u inder, 

whether the Recovery be upon Good Title Me. 
not. But it is ſaid, That a Common Rec In a R 
very is not contrary to that Act, nor to i pe or 
Intent of the Donor. ['See the 7 H. 8. cl. , Milt the 
(g) 1 Inſt. A Feigned Recovery is either with a e to Vo 
102.4. 372. b. Single Voucher, as before ſhewn ; or with Wkccove! 
Double Voucher, where the Tenant voucherWiter by! 


One, who Voucheth over the Common VouWnroll'd, 


chee. And this is the moſt Common aud e Land, 
Safeſt Way. Yet there may be more Von the La 
chees, or more Vouchers over, where The it agai 


the Co 
eto V 


or more are vouched. But the laſt is al 
ways the Common Vouchee, who is worth 


Nothing. be Com 

Note, That One may be a Vouchee and les De 
Voucher; as He is Call'd4 upon, and then the ] 
He Calleth upon Another. ic the 1 


e firſt \ 
econd ( 
er it is 1 
2. Who 
(s) Th 


luchees, 


The Common Recovery with Single Vou- 
cher is to Bar the Tenant in Tail, and his 
Heirs only, of ſuch Eſtate-tail which is in 
his (c) Poſſeſſion (not where He is put to 4 
Right) with the Remainder Dependant wy 

| i tne 


bz. Laws of England. 

fame, and the Reverſion Expectant, which 
tors have; and of all Leaſes and Incum- 
ces derived out of ſuch Remainder or 
verſion, The Common Recovery with 
ble Voucher is to Bar the firſt Voucher 
{ his Heirs of every ſuch Eftate as at any 
e was in Him, or any of His Anceſtors, 
hoſe Heir He is of ſuch Eſtate; and all 
hers of ſuch Right to Remainder or Re- 
fon as was at any Time Dependant or Ex- 
ant upon the ſame; and of all Leaſes and 
xcumbrances derived out of them; and it 
ill alſo be a Bar of ſuch Eſtate, whereof the 
Tenant was then ſeiſed in Reverſion or Re- 
inder, Expectant or Dependant upon the 
me. 

In a Recovery with Single Voucher, the 
ecipe or Writ of Entry muſt be brought a- 
inſt the Tenant in Tail in Poſſeſſion, and 
eto Vouch the Common Vouchee. Bur in 
Recovery with Double Voucher, you muſt 
ither by Fine, Feoffment, Bargain and Sale 
old, or Leaſe and Releaſe, Diſcontinue 
he Land, and make a Tenant of the Freehold 
the Land Demanded ; and then bring the 
it againſt that Tenant, the Diſcontinuee, 
x the Conuſee, Feoffee, Bargainee, &c. and 
e to Vouch the Tenant in Tail; and He 
e Common Vouchee, who pleads, and after 
lakes Default. And then Judgment is given 
r the Demandant againſt the Tenant, and 
Ir the Tenant to Recover in Value againſt 
le firſt Vouchee to Recover in Value of the 
kcond (or Common) Vouchee. In like Man- 
er it is in a Treble Voucher, &c. 

2. Who may ſuffer a Common Recovery? 


) Thoſe may be Recoverors, Recoverees and (s) Weſt. Ge. 


lachen, that may be Cognizors or Cog- SR. ut. 


nizees 
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nizees in Fines, {See who may Levy or 7. 


By the 
by Fine, ſupra. And fee the 34& 35 H. bel it th 
cb. 20. 14 Els. cb. 8. afra! by the 
(t) 10 Rep. An (t) if ant appearing by Guardian ca 1 
43. not ſuffer a Common Recovery, A | by 
Covert with her Husband is bound by a Rx 5. Th 
covery ; but, as in a Fine, ſhe ought to t cut off 1 
Examined. A Mortgagee cannot bind th ſons, an 
Mortgagor; for He may Enter for the Col perived 
dition broken. | har On 
(o) 3 Rep. 3. (u) A Stranger is not barr'd by a Recovery Ml r0ace in 
| or by Non. claim. as in a Fine. (y) For t 
A Recovery ſuffer'd by Tenant for uy 20 in Su 
Good, if He in the next Remainder aſſeni g hor 
to it. But if Tenant for Life ſuffers a Co we be R 
mon Recovery by Conſent and Covin, be deny to 
eween the Tenant for Life and the Recote i Value. 
ror, This is a Forfeiture of his Eſtate; an uf Tru 
He in the Reverſion may preſently Ente 64 Rec; 
[See the 14 Fliz. ch. 8. infra.] Tenant fol non Rec 
Tears cannot ſuffer a Recovery, for He is nol minder 
Tenant of a Freehold. In Tail, 
. Of what Things. n Tail, 
A Common Recovery may be had of ſuc ron : 
(w)Weſt.&e. (w) Things (for the moſt Parr) as may paſs by Tine, 
+ 2, 3* a Fine. An (w) Uſe may be raiſed upon A ) 
(#) x Rep. Recovery, as well as upon a Fine. [See Oily Cond 
> 4, Indentures to Lead the Uſes of Fines and Recoverie A Con 
47. infra. | (except : 
| 4. Before whom. „b can! 
Common - Recoveries muſt be ſuffer | 27 
the Court of Common Pleas by the Tenants au- nw 3 
Vouchers Perſinally in Court, or by Ae e ten 
But ſometimes by an Attorney in the Coun on I 
upon a Dedimus Poteſtatem, Or Commiſion ou Mich is 
; ce 1 
of Chancery. atrugic 
a tte Ren 
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y the 34 T 35 H. 8. cb. 16: Recoveries. may be ſuf- 
gr d at the Aſſiſes and Great Seſſions in Wales. 
By the 27 Flix. &..2 Recoveries may be ſuffer'd in 
the Counties Palatine, Lancaſter, Cheſter, and Durhbam.' 
ee the'3$4 K. .F. 
b It 1 68.8 


5. The Force and -Efe# of a Recovery is to 
aut off Eſtates :- tail, Remainders and Rever- 
ſons, and (all Leaſes and Incumbrances (x) 1 Rep. 
Derived out of Remainders and Reverſions, 62, 63. 
har One may Sell, Give or Bequeath the 3 — 6r, 
fate in Fee, or in what Manner He pleafes,; 42. 
(y) For the Recompence adjudged aver ſhall(y) Dr. & 
o in Succeſſion of the Eſtate, as the: Land Stud. Dial. 1. 
bt ſhould have Done. And then it would ch. 26. 
wt be Reaſonable to Allow the Heir, &. Li- 
betty to have the Land, and the Recompence 
n Value. Therefore He loſeth the Land, and 
nuſt Truſt to the Recompence. This ſuppo- 
kd Recompence is the Reaſon why a Com- 
non Recovery is a Bar to All that are in Re- 
mainder or Reverſion, as well as to the Iſſues 
n Tail, Whereas a Fine Bars only the Heirs 
n Tail, but not Thoſe in Remainder or Re- 
-xmg ; except upon Non-claim in due 
ime. | ig Na »H 9 | | 

A (z) Tenant in Tail cannot be Reſtrain d (2) 10 Rep. 
Condition from Suffering A Recovery. 38, 41. 
A Common Recovery is the Beſt Aſſurance 1 Iaſt. 224. a. 
(except an Act of Parliament) that Purcha- 
ors can Have for their Money. 


— 


By the 34 S 35 H. 8. ch. 20. No Recovery had a« 
piſt Tenant in Tail of the King's Gift (che Remain- 
tr or Reverſion being in the King) ſhall be Barr'd by a 

amon Recovery; nor the Remainder or Reverſion 
wich is at the Time of the Recovery in the King. 

See 1 Inft. 37 2. b. 373. a. 2 Rep. 15, 16. For the 
lnſtrution of this Act upon the Words, (via.) Where- 
the Remainder or Reverſion ſhall be in the King.] 

| KAP 6. (a) 
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(a) 11nſt . (a) A Recovery may be Falffed (0 
104. b. prove Falſe) and Avoided. N 1. WIe e 
ror ; When tliere is ſome Groſs Error in the 
Proceedings in Matter of Subſtance. . 
when an Infant, or Feme-Covert without her 
Husband ; ſuffers a Recovery. [ See the 
23 Eliz. ch. 3. 16 Car. 2. ch. 2. 168 1 
„Car. 2. ch. 8. But ſee alſo the 10 & 11 Vz. 
65. 14.Þ 2. By Pleading, That it was by Co. 
vin againſt Tenant for Life to Diſinherit Him 
in Reverſion; as that He againſt whom the 
» © Writ is Brought is no Tenant of the Freehold 
by Right or Wrong; or that He that Hath 
the Eftare is neither Party. nor Privy to the 
Recovery ; or where the Recovery is had 
againſt the Husband alone of the Land to 
Which his Wife hath Title of Dower; or be- 
cauſe Another hath ſome Eſtate in the Thing 
whereof rhe- Recovery is Had, as a Leaſe fo 
Years, ee. 3: By Motion to the Court, and 
Praying k Fear of the Judgment. 


- 


. 2 (5) By th 11. 7. eh. 20. A Recove \ Covic 
my ney ffered by ije fo e, or with after taken Hus and, 0 
3 Rep. 50, er Eſtzte ih Dewir, for fe, or ih Tai, joynely wit! 
51, 60, 61 — Husband, or only to Her ſelf, of Lands, Oc. « 
63% tde lahetitähcror Purchaſe öf the Husbrnd, or Give 
5 Rep. 79. to the Husbnf and Wife iche Ne Anceſtor 
8 Rep. 71,42. gen {bat 2275 ;.36d He chat hath Right may Ent 
1 Toft. 326.b. after Her Deceale. [Sce the 32 H. 8. 45. 28. 
(c) 1 Inſt. By the 21 F. 8. 4h. 15. (c) Termot for Tears un 
46. 2. 104. b. Falſify a Common Recovery had 3gdinſt Them in R 
335. 4. verſion, and ſhall Enjoy his Term againſt the Recovero 

atcordifngts HS Ledſe, oo F 

The Nerdreror my have the fame Remedy by Avon 
fy, or Ach bf Debt, for Rent und Services feferve 
r tip on heh Lerſe, ind Dur after ſuch Recovery, m 
=  alfo like Action for Wiſte, as the Retoveree had. [Se 
= the 7 H. 8. h. . J ; | 
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. (a) Conſenſus Tollit Errorem, 5 Rep. 40. 1 Inft. 294- N 


ch 3. Lans of England. 

No Statute or Execution by Elegit ſhall be Avoided by 
ch Feigned Recovery; bur ſuch Tenants ſhall have 
ike Remedy to Falſify ſuch Recoveries, as Tenant for 
052 5 Tl | 
By ſeveral Statutes Recoveries ſuffered by 


teir Succeſſors. [See Of Leaſes, infra. ] 


zy the 14 Biz. ch, 8. All Recoveries had by Agree- 
nent of the Parties, or by Covin, 2gatnſt ＋ by 
ſuneſy, Tenant in Tail after Poſſibility of Iſſue ex- 
unt, for Term of Life or Lives, Cc. ſhall be Void 

oft, Them in Remainder or Reverſion, and againſt 
Ter Heirs 200 Succeſlors. B35 4 


wor doch it Prejudice any One that ſhall. by 
Good Title recover Lands, &c. And if there 
de Tenant for Life, Remainder in Tail, Re- 
minder or Reverſion in Fee, if Tepant for 
lie be impleaded by Agreement, and Vouch 
Tenant in Tail, and He Vouch over the,Com- 
mon Vouchee, this ſhall Bar the Remainder 
ad Reverfion in Fee, tho} He in the Remain- 
&r or Reverſion did never Aſſent to the Re- 
fvery, It was never the Intent of the Act 
extend to. ſuch a Recovery in which a Te- 
ant in Tail was 'Vouched. For He hath 
tower by Common Recovery, if He were in 
hoſſeſſion, to cut off All Remainders and Re- 
krlons: But if Tenant for Life had ſuffered 
de Recovery without the Aſſent of Him in 
lemainder,. the Recovery had baen Vioid. 
vif Tenant for Life had ſurrenderedito / Him 
Remainder in Tail, He might have Bound 
le Remainder and Reverſion Expectant upon 


Eſtate. 
Ff 2 Where 


() Spiritual Perſons, Cc. of Lands Held in (d) : Ind. 43 
light of their 5 Cc. ſhall not bind * 342. © 


This (e) Statute extendeth not to any Re- (e) 1 Rep. 15. 
wery, unleſs it be by Agreement or Covin; Kop 60,61. 


10 Rep. 45 
1 Iaſt. 36 2. a. 
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Where the Proviſo of this Act ſpea! 1. (h) 
an Aſſent of Record by Him in puns Repoſed 
or Reverſion, it muſt be underſtood that ſuc whole L 
Aſſent muſt appear upon the ſame Record, we Terre 
e Ing tO 
ide 30 of oa. Oy Cones nay rn ; 10 7 
mages 8 * ny, 207 28 1 2101127900 nent, Fi 
(f) Rep. 4. (f) Indentures to, Lead the Uſes of Fuf 8 
— 7% ments, Fines and Recoveries are Writings jy Deed 
2 Rep. 57. dented made by the Parties ( Before: or Aft 5 
5 Rep. 26. the Feoftment, Fine or Recovery) to Declar AnU 
9 Rep. 14, 15. the Intent of the Parties how the Lands at A Cov 
1 Inſt. 71. b. to be ſettled by the Feoffment, Fine or Re Man ( 
1 covery. On a Bargain and Sale of Landsn 4 Kind! 
_ Uſe may be Declared bur what the Law dd > und 
make, (viz.) To the Uſe of the Bargainec Keeratiot 
nor upon a Covenant of Uſes but what Marriagy 
Cohchided ot Ayerr's within. the Dei dr fer 
Where no Uſes are Declared, the Feoſſme _ 1 
Fine or Recovery ſhall enure to the Uſe ſed of 
the Feoffor, Cognizor, G. ple, 
(gs) 2 Rep. (5. The ren Declare the U 1 
57, 58. of the Wite's Land againſt Her Agreeme 7 
by Reaſon of the Inconveniencies that wou * 
follow. 4 STID $3: To Yo 1 UT T4 to Her 
A902 36 © n „n 4) Mother 
By the 4@ 5 am. eb. 16, Declaration of Uſes Alſo : 
Truſts by Deed made after the Fines ind Retôen may be t 
n 17 Good in Law; notwithſtanding the 29 C it muſt | 
AL: 223 {IA 0 252 07 e ideratio! 
—_ Of Covenants to ftond Seiſed to U This | 
1. What is an Uſe and a Covenant to, tand 1. 
8 0 Uſes? 2. How are Uſes Divided 1 3g 
3. What Uſes require no tic ˖ 18 
ande £ Ye require Fr Executl on by come a 
200 104 1 — Noe | laid Sta 
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I. ch) An Uſe is a _ Truſt or Confidence (b) 1 Rep. 
zepoſed in One that Ceftuy que Uſe (He to _— 
whoſe Uſe), ſhall take the Profits, and that * . 27.0. 
heTerre-Tenant ſhall make an Eſtate accord- 
ing to His Directions. This is an Ule at 
Common Law. But Uſes may be raiſed either 
wy (i) Tranſmutation of the Eſtate, as by Feoff. (i) 1 Inft. 
nent, Fine or Recovery, Cc. or out of the 271. b. 
Fate of the Land, as by Bargain and Sale 
by Deed Indented and Inroll'd; or by Covenant 
won Lawful Conſideration. 
An Uſe cannot be raiſed out of an Uſe. 
A Covenant to ſtand aa to Uſes, is when a 
Man (chat hath a Wife, Children, Brother 
or Kindred,) doth by bare Covenant in Wri- 
ing under His Hand and Seal Agree in Con- 
fderation of Natural Love and Affection, 
Marriage, or other Good Conſideration, 
That for Their or any of Their Proviſion or 
Preferment, He and His Heirs will ſtand 
kiſed of Land to their Uſe, either in Fee- 
imple, Fee-tail, or for Life, (k) A Man at (k) 1 Inft. 
Common Law could not During the Covers» 112. 2. 
ure limit an Eſtate to His Wife. But now 
by Deed He may Covenant to ſtand Seiſed 
to Her Uſe, or make other Conveyance to 
Another for the Uſe of His Wife. 
Alſo a Covenant to ſtand Seiled to Uſes 
my be to the Uſe of a (1) Stranger, but then (1) 1 Rep. 
t muſt be for Money, or other Valuable Con- 176. 
ſderation, not for Love and Affection, &c. 2 Rep. 15. 
This Uſe is Created by the Statute of the 
Y H. 8. ch 10. which Conveyeth the Eſtate 
of the Land as the Uſe was Directed. And 
lb This Covenant to ſtand Seiſed to Uſes is be- 
me a Conveyance of the Land ſince the 
hid Statute. This needs not to be by Deed 
Ff 3 Indented 


438 


F By 2 | 

Ar Inflitute of the Book 
Indented and Inroll'd, as a Bargain and $al 
of a Freehold ought to be, becauſe that is par 
ticularly Required by a Subſequent Statute 
as ſhall be ſhewn hereafter. - 

If the Party to whoſe Uſe One Covenants] 
to ſtand Seiſed of the Land is not his Wife, 
One that He intends to Marry, Child, Unc] 
Couſin, or One that His Kinſman intends te 


Marry, no Uſe will ariſe, and fo no Con 


(1) Plowd. 


O2 


2 Roll. Abr. 


6 Rep. 18. 

1 Inſt. 271. b. 
2 Roll. Abr. 
78r. 

(p) 1 Rep. 
176. 

2 Rep. 15. 

11 Rep. 25. 


veyance. The Law allows in ſuch Caſes the 
1 of Elood and Marriage to raiſ 
Uſes, as well as Money, and other valuable 
or profitable Conlideration when the Uſe i 
to a Stranger. (u) But it does not Alloy 
any Trifling Conſideration of Service, Ol 
Acquaintance, Cc. yet where a Man Con 
veyeth an Eſtate of His Land to Others b 
(o) Feoffment, Fine, Recovery, or by Feof 
ment, Fine or Recovery to the Uſe of Hi 
Laff Wil, and afterwards Declares the Uſes 
in His Laſt Will, He may appoint an Ul 
without any Confideration. (p) But in 
Covenant to ſtand Seiſed, or in a Bargair 


and Sale, there muſt be a Conſideration Ex 


preſſed, or ſpecially Averr'd where the Con 
{ideration is General, (as for Good Conſide 


ration, &c.) tho? the Matter ſo Averrd is 


Traverſable. 


Theſe Covenants to fand Seiſed to Uſes are 


Grounded upon the Statute of the 27 H. 8 
ch. 10. as hath been mention'd. For thi 
Statute Conveyeth the Poſſeſſion to the U 


Life, Year 
in Neverſt 
de in Poſſ 
ſes. And 
or Intent 
of the ſat 
Uſe the R 
thereof, ( 
that had t 


(r) It 
in a Ne 
Rules of 
this Sta 


(4. e.) joyns the Uſe and Poſſeſſion of the 
Land together; ſo that what Eſtate a Man 
hath in the Uſe, the ſame He hath in the 
Poſſeſſion. (q) Many Deceits through 
(q) 1 Rep. Fraud or Fear were invented by Men, OY 
121,123,124» | Settling 


(s) E 
had no 
Or an ! 
medy f 
Breach 


cb 3. Cavs of England. 


wling the Poſſeſſion in one Man, and the 
ue in Another; or by giving the Poſſeſſion 
o their Lands to Another, and to take the 
rofits Themſelves ; inſomuch, That the 
poſſeſſion and the Uſe were Divided, which 
gen dia Gap for Frauds and many Incon- 
renienciess A Man knew not then againſt 
whom to bring his Action; the Wife was 
Defrauded of Her Thirds or Dower; Lords 
of the Fruit and Benefit of their Lordſhips, 
9. Therefore to prevent theſe and the like 


abuſes, 


By'the 27 H. 8. ch. 20. It is provided, That the 
Ve and page ſhall he always united, by Declaring, 
That where any are or ſhall be Seiſed of any Lands, 
6, to the Uſe or Truſt ( for the Statute ſpeaks of 
Inf: #; well as Uſes) of any Other by Reaſon of any 
irgain and Sale, (See infra) Feoffment, Fine, Reco» 
deny, Contract, Agreement, Will, or Otherwiſe, by 
my Means whatſoever, Ceftuy que Uſe, or He to whoſe 
Ii the Lands are ſettled in Fee-fimple, Fee-tail, for 
life, Years, or Otherwiſe ; or He who hath any Uſe 
in Reverſion or Remainder, &c. ſhall be Eſteemed to 
k in Poſſeſſion of the Land to all Intents and Purpo- 


ſes. And where One is Seiſed of Lands to the Uſe 


or Iatent that Another ſhall have an Yearly Rent out 
of the ſame Lands, Ceſtay que Uſe, (or He to whoſe 
Ve the Rent is Granted) ſhall be Deemed in Poſſeſſion 
thereof, (viz.) of the Rent, and of like Eſtztes as He 
that had the Uſe. 


(t If there are Ules invented and limited () 1 Rep. 
n a New Manner, and not according to the 129,130,138. 


Rules of the Common Law, they are Void by 
this Statute. | 


(s) He that had the Uſe before this Statute, (s) 1 Rer. 
had no more than a Truſt at Common Law, 87, 100, 12 þ- 


or an Equity to have the Lands; and no Re- 
nedy for it but by Subpæna in Chancery upon 
breach of Truſt. But now the Statute gives 
Ff 4 the 
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Alſo a Uſe is Expreſs or Implied. 1. Expreſs, 
«when a Feoffment is made of Land to F. S. 
ind His Heirs, to the Uſe of W. S. and the 
leis of His Body; or when I covenant to 
und ſeiſed of the Land to the Uſe of my Wi e 
ur Life, and after to the Uſe of my firſt Son 
Her Body begotten, or to be begotten, and 
he Heirs of His Body, & c. 2. Implied, when the 
Ve is not Declared betwixt the Parties, but 


ud it is not Declared to whoſe Uſe; by Con- 
fution of Law it ſhall be to the Uſe of the 
Foffor, &c. But if there is ſuch a Con. 
ſderation as the Law requires, then the Law 
vill conſtrue it to be to the Uſe of the Feof- 
ke, So when one Doth Bargain and Sell His 
Land for Money to Another, and no Uſe 
$ Expreſſed in the Deed, the Law will 
Conftrue the Intent of the Parties to be to the 
Ul: of the Bargainee and His Heirs. | See of 
Bargain and Sale, poſt. ] A Gift in Tail ſhall be 
o the Uſe of the Donee, Leaſe for Life or 
Tears to the Uſe of the Leflee. If Leſſee for 
lie or Years grant over Their Eſtate with- 
out Expreſſing to whoſe Uſe, it ſhall be to the 
Uk of the Grantees ; for there is an Implied 
Conſideration, as to pay the Rent to Him in 
lererſion, to be Subject to Forfeitures, and to 
le puniſhed for Waſte. 

3. There are Uſes that need no Execution by 
te Statute of the 27 H. 8. ch. 10. As when 
Man doth Convey Lands to F. S. and His 
lis, to the Uſe of J. S. and His Heirs. 
und when Lands are Convey'd to others in 
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left to the Conſtruction of the Law. (w) As (w.) 2 Roll. 
vhen a Man ſeiſed of Lands makes a Feoff- Abr. 78 1,782, 
nent in Fee, &c. without any Conſideration, 789. 


Truſt after this or the like manner (viz.) (x) (2) Crompt. 
That the Feoffees ſhall take the Profits and Jur. 48. 


1 deliver 
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deliver them to the Feoffor and His He; 
Such a Truſt is not Executed by the Stars, 
but remains as before at Common Law; 2 
is Determinable in Equity in the Court 
Dyer 369 Chancery. (y) Alſo Leaſes for Years of Lan 
Crowpt. Jur. in Ule (which Leaſes Had their Being befy 
* and are Granted over in Uſe and Truſt); 
not Executed by this Statute. And Thereſo 
if a Leſſee for Years of Lands Aſſigns over HMMCyeratio! 
Eſtate to A. and B. and their Aſſigns, Tot 
Ule of the Grantor and His Wife, All the 
ſtate is in A. and B. and the Grantor hath n 
thing but an Uſe, for which He Hath H 


142 


Remedy in Chancery only. And yet if a Feel.” the; 
ment be made to the Uſe of A. and B. an 7 
his Aſſigns, for Years, This Uſe is executed H iy the 2: 
the Statute; becauſe the Leaſe Had not i of T. 
Being before; and becauſe the Words of ti nog Si 
Statute are, If any ſhall tand ar be ſeiſed of an oY. > 
Lands; whereas the Leſſee for Years of LanWMe1,v ; w 
that Had their Being before, was poſſeſſed only irate bad 
his Term, and not ſeiſed of any Freehold. M ill G 
(z) Crompt. there ſtill Remains an Uſe of (z) Gogd: 2 png, 
45, 62. ChattelsPerſonal,which is properly call'da Cll'5. 
cery Truſt and Confidence. For One may ice maz 
have ſuch Things in Truſt, and to the Ule others h: 
Another. Here till the Uſe and Poſſeſſ end whon 
are Divided, becauſe not united by the dt br = 
cute. Thus if an Obligation, or Statut ple, Li, ln. 


chant or Staple be made to A. to the Ule 
B. This is a Truſt of the ſame Nature. A 
if A. Releaſeth the Obligation, Cc. witho 
the Conſent of B. or gets the Money into H 
own Hands, . ſhall Have Relief in the Chi 
cery. And Note alſo, when there are Oth 
Truſts and Confidences of Lands that aren 
executed by the Statute, or of Chattels Re 


te, 
6. (b)/ 


won valu 
ders, Lan 
Deed Ind 
Mer the 
t Attorr 


* 3˙ Laws of England. 
«Perſonal, and the Truſtee proves Falſe, or 
plays to Execute the Truſt, the Party Grie- > 
kd muſt have His Remedy in Equity in the 

Court of Chancery ; for there is no Remedy at 

Common Law. 

Note, That (a) Copybold Lands are not with- (a) Coke's 
nthe Statute of the 27 H. 8. ch. 10. becauſe Compl. Co- 
te Transferring of the Poſſeflion by the ſole Pyh. Sect. 54, 
Operation of the Statute, without Allowance 
the Lord and 2 —— of the Tenant, 
would Tend to the Prejudice of the Lord and 
Tenant. 


By the 3 H. 7. ch. 4. All Deeds of Gift of Goods and 
(httels made in Truſt to the Uſe of the Grantor ſhall 
| void. [See the 13 Eliz, ch. 5. 27 Eliz, ch. 4.] 

By the 29. Car. 2. ch. 3. All Declarations and Crea- 
tons of Truſt of Lands or Hereditaments muſt be in 
Writing Signed by the Party, or By His laſt Will in 
Writing, or elſe void; Except Truſts ariſing by Impli- 
ation of Law, and Transferr'd or Extinguithed by A& 
uw; which ſhall be of the ſame Effect, as if This 
unte had not been made. [See 4 & 5 Anne ch. 16.] 
Ao all Grants and Aſſignments of Truſt ſhall be in 
Writing, Signed by the Party Granting or Aſſigning by 
ach his laſt Will, or elſe of no Effect. 

theriffs, &'c. upon any Judgment, Statute or Recog- 
Ince may Deliver Execution of All Lands, &c. where. 
Wothers ſhall be Seiſed or Poſſeſſed in Truſt for Him a- 
inſt whom Execution is ſued, & c. Truſts in Fee-ſimple 
hill be Aﬀers by Deſcent to Heirs. Provided, That 
Heir chargeable by Reaſon of any Truſt, made Aſſets 
gon, ſhall pay the Condemnation out of His Own 

te, 


6. (b) A Bargain and Sale is a Real Contract (b) 2 Inſt, 
won valuable Conſideration for paſſing of Ma- 673. 

ws, Lands, Tenements or Hereditaments, by 

Ited Indented-and Inroll'd within Six Months 

er the Date of it without Livery and Seiſin 

* Attornment of Tenants, It is created By 

theſe 
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(c) 7 Rep 40. 
8 Rep 93,94: 
2 Inſt. 672. 


(a) 1 Rep. 
$96 © 
11 Rep. 25. 


ſe) Dyer 169. 
1 Rep. 125, 
176. 

11 Rep. 25. 


(H) Dyer 155. 
1 Rep. 125. 


theſe Words (wviz.) Have Bargained and 84 jy the 8 


—_ } be ſome;(d) Valuable Conſideration Given, | 


An Inſtitute of . the Book 19 3˙ 


(c) Yet Theſe Words are not Abſolutely N 
ceſſary ; for Other Words as Alien, Gn 
Covenant to ſtand ſeiſed, &c. upon valuab 
Conſideration may amount to a Bargain x 
Sale, if it be by Deed Indented and Inroll Mice, 21 
He that Sells is the Bargainor, and He th 
Buys the Bargainee. In this Conveyance ther 


at leaſt ſaid to be Given, for the Land; . 


a Uſe cannot be raiſed by any Covenant, 7; [ 
viſo, or Bargain and Sale upon a Gener Hop 
Conſideration. And tho' no Money, 6 gy 
was Really paid; yet the Bargain and Am] 

may be Good, becauſe no Averment (or uf 1 b. 
fication of the Exception) will lie againſt ii This 5 
which is Expreſly affirm'd in the Deed. (e, gain and 
Conſideration expreſs'd in the Indenture is n If Lan 
Examinable, whether True or Falſe. Ho ay, th 
ever, where Money, &. is really Given, thi For M 
it is not Expreſſed in the Deed, the Bargain late w 
may Averr it, and being prov'd, the Barga (h) T 
ſhall be Good. The Uſe muſt be always uy, fo 
the Bargainee upon a Valuable Conſideration, tho 
for He cannot ſtand ſeiſed(f) to the Uſe of Ai ent or 
other. So that in this Caſe Uſes do contin /i) If 
as ar Common Law. the Six 
This Conveyance is Founded upon the 2 Goc 
tute of the 27 H. 8. ch. 16, For after the Yate, tl 
tute of the 27 H. 8. ch. 10. For Tramsferring H Date ; * 
into Poſ/ ſſion, had Allow'd, That if a Man Months 
His Deed had Bargained and Sold for Value (k) T 
Conſideration any Lands, &c. of any E fta days by 
of Inheritance, Freehold, or for Years as (1) 4 
fore explained) the ſame Had been well *xW nd Sale 
cured by the ſaid Act. But Now it is ProviagiQwy the 
By chat Act. (viz.) bout © 
= ments 


lis 27 E 
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the Statute of the 27 H. 8. <<. 16, That Bar- 
5 3nd Sales to an Uſe of the Inheritance or Fee. 
muſt be by Deed Tndented and Inrol/d within Six 
nchs after the Date thereof in ſome Court of Re- 
rd at Weſtminſter, or in the County where the Land 
wh, before the Cuſfor Rotulorum, Two Juſtices of the 
jute, zud the Clerk of the Peace; or Two of Them, 
whereof the Clerk of the Peace to be One; who ought 
p lnroll Them in Parchment; and Deliver Them to the 

Retwlorum within one Year after. 
This Act ſhall not Extend to Lands, & c. in Corpora- 
bons or Boroughs where an Officer or Officers have 
ned ro Inroll Deeds or other Writings, as in Londen. 
bre 5 Elie th. 26. Concerning Inrollment of Bargains 
nd Sales in the Counties Palatine of Lancaſter, Cheſter and 
yam. 7 Ann. ch. 18. For the Weſt-Rigding of the County 


1 


This Statute means the Conveyance By Bar- 
ein and Sale Only. 
If Lands are Bargained and Sold for Money 
wly, the Deed oughe to be Inroll'd; (g) but (g) 2 Inſt. 
{For Money and Natural Affection, &c. the 672 
Hate will paſs without Inrollment. Lev. 56. 
(b) The Inrollment muſt be in Parchment (p) , Inſt. ;; 
mly, for the Strength and Continuance there- b. 9 
of, tho the Indenture may be either in Parch- 2 Iaſt. 673. 
nent or Paper 2 „F 
(i) If the Deed be inroll'd the laſt Day of (3) r Rep. b 
the Six Months after the Day of the Date, it à Iaſt. 674. 
g Good Inrollment. If the Deed hath no 
Date, the Day of the Delivery is the Day of 
Date; and the Deed may be enroll'd Six 
Months after the Delivery. 4 15 
(k) The Six Months are to be Computed at 1) ag 
Days by the Month. PU | ( w 
A Rent may be reſerved out of a Bargain; jaſt. 
nd Sale by Deed Indented and Inroll'd, ; for 674, 675. 
wy the Uſe and Poſſeſſion paſs together. And (1) 1 Inft. 144 
b out of any Conveyance of Lands and Te- a 
ements, tho a Remainder or Reverſion. [See 2 Laſt. 673. 
lis 27 H 8. ch. 10 Ante. "ma 
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Tho' after the Delivery and Acknowlede 
ment, the Bargainor or the Bargainee die; V. 2. 
fore Inrollment, yet the Land paſſeth by iP" 
Act. For a Releaſe of a Stranger to the By 
de befote Inrollment, is Good. And 0 
ecovery ſuffered againſt the Bargainee be, ? 
Inrollment (the Deed indentedbeing aſter wal e the! 
in Six Months enroll'd) is Good; for the N 
gainee was Tenant of the Freehold at che I. 
of the Recovery. So that if Two Bargains an 
Sales are made of the ſame Lands to Two 
veral Perſons, and che Laſt Deed is fitſt e 7, * 
roll'd, and after wards the Firſt Deed is ao “ T 
roll'd within Six Months, the firſt Buyer f “ 
have the Land. For when the Deed isearadll RP? 
the Bargainee is ſeiſed of the Land from th ky UPON 
Delivery of the Deed, and the Inroflment ſhe 
Relat e to it. | 
(1) Honſes and Lands in any City, Cr. 
Exempted out of this Act, and are not Enjoyr 
to be Inroll'd tho' they have Power to into 
2 21 Fac. ch. 26. And of Felum - Bus 
8 


„ C 
. Every Deed may be Inroll'd at Commo 


i ted or 
rat10N. 

luſa infr 
Wuttells 1 
| {Fions 
7, Of e 
Ny Grar 


Law for Security; but a Bargain and Sale 1 
Freehold Lands muf be Inrolf'd. (m) He Tr 


Deed is ſhew'd in Court, or is in Cuſtody 
the Court, and by Miſchance the Seal is Bre 
ken off, the Court ſhall inroll the Deed ſe 
the Security of the Party. 1 

Tho' a Deed be Inrolld, yet One cannd 


Wiſh can 
Word of 
o.. 
mmon 


n) Pland the Inrollment thereof, tho” it is . whe 
Record. And tho' it be Exemplified.underti ue 


Great Seal, One muſt ſhew forth the Deed i 
ſelf under Seal, and not the Exemplificatio 
But ſor the Exemplification of the Inrollmet 
of Letters Patents, See the 3 & 4 Ed. 6. cb. 
13 Elz cb. 6. Alſo the 23 Eliz. ch. 3. "ot 


balways 
table J 
Wd is ap 


Lollment of Fines and Recoveries; and the 
C. 2. ch. 3. as to the Inrollment of Re- 
urances. 4 & 5 W. & M cb. 22. as to the 
ding of Charters, or other Conveyances 


- Office by Coroners, & c. 10 Ann. cb. 18. 
to the Pleading of a Copy of the Inroll- 
wit of a Bargain and Sale of Fee-Farm Rents. 
2 alſo the Acts concerning Regiſters in ſome 
articular Counties, (v3z.) For Yorkſhire, 2 Ann. 
Ann. ch. 18. 6 Ann. cb. 35. For Mid. 
Ir, 7, a ch, 20.. and See Of Judgments, 
Wk 4. cb. 4- 

Nat Thar a Bargain and Sale of Leaſes for 
irs, Gobds and Chartels Perſonal, are not foun- 
u upon the 27 H. 8. ch. 16, or any other Sta- 
it, They are Good, tho' not by Deed in- 
bnted or inroll'd, and tho without any Conſi- 
ation. [See the 29 Car. 2. ch. 3. and of 
Iuſs infra. And How Property in Goods and 
Wattells may be Acquired. chap. 6. Poſt. And 
jt {Fions of the Cafe, Book 4. ch. 4.4 


therein Of Election. 3. Of Atrornment. 

A Grant (Conceſſio) is properly of an Incor- 
real Thing by Deed, whereof no Livery and 
Klin can be made. It cannot be by Parol, (or 
Jad of Mouth) and Therefore Reverſions, 
Wowlons in Groſs, Tithes, Services, Rents, 
mon in Groſs, &c. muſt paſs by Deed ; 
dd are ſaid to lie in Grant. The Deed of In- 
dporeal Inheritances doth equal Livery in 
rporeal. [See 29 Car. 2. ch. 3.] A Feoffment 


able Thing. A Gift is of Larger Extent, 
dis applied to Things Moveable and Im- 


CY 


bold, to Any Inquiſition return d into the 


Of Grants. 1. What is a Grant, and who (o) 1 Inſt. | 
lay Grant. 2. What Things may be Granted, 3 


balways applied to a Corporeal and Immo- 


moveable; 
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| moveable ; yet as to Things Immoveable h 
taken, ſtrictly, it is applied only to Lang; 
Tenements given in Tail. But Gift and G, 
are often confounded. x 
(p) Perkins (p) Any Natural Perſon or Corporate Bo 
Tit. Grants, (not Prohibited by Law, as Infants, Won 
3. 44 56, 12, Covert, Monks, Ee) may be a Grantor. 5 
3 43- 47 an Infant or Woman Covert may be a Gan 
; See who may Purchaſe and Convey, ſupra. 
He that Granteth is Termed the Granior, at 
He to whom the Grant is made, is the Gray 
And the Grant is uſually made by theſe Word 
(viz.) Have Given, Granted and Confirmed, 6 
and then by Delivery of the Deed the Fre 
(q) 1 Inſt. hold doth paſs. (q) Have Given and Gray 
3ol. b. may amaunt to a Grant, Feoffment, Gi 
Leaſe and Releaſe, Confirmation, Surrender e 
Regularly theſe Things are Requiſie in 
very Good Grant. 1. That there be a Perſ 
Able to Grant. 2. That there be a Per 
Capable of the Thing Granted. 3. That the 
be a Thing Grantable. [See Of Incorporeal 
fates, ch. 2. Supra.] 4. That it be Done 
Deed. F. That there be an Attornment, whe 
Needful, 6. That there be an Acceptan 
by the Grantee of the Thing Granted. [& 
Of Grants by Biſhops, &c. Of Leaſes Pu 
2. All Incorporeal Things may be Grant 
by Deed, as before ſaid in the Deſcription 
a Grant. | 
— All Chattels Perſonal may be Granted 
Tic. Gfanc, Given (r) without Deed. [For Chattels Re 
Fe See the 29 Car. 2. ob. 3.] Of every Thing 
$7 
2 Rep. 37. certain, which 1s Given or Granted, the Gr: 
tee has his Election to make it certain. | A 
cherefore, if a Man hath Five Horſes in 
Stable, and He giveth me one of His Horſes 


* 


ww. Stable, I may take any One of the Horſes. 

there an Election is Granted of (s) Two () 2 Rep. 37. 
al Things, He that is to be the Firſt A- 4 og. 31. 
at, and ought to do the firſt Act, ſhall have AERIE. 5% 
I. choice. As the Grantor of Twenty Shil- 

nos, or a Robe, muſt be the firſt Agent by 

wment of the one, or by Delivery of the other. 

ſhen Election is Given to (t) ſeveral Perſons, (j 2 Rep. 37. 
ere the firſt Election made by any of the x Ioft. 145. a. 
duties ſhall ſtand. Where any Effate or In. | 

nf paſſes immediately to the Feoffee, Do- 

we or Grantee, there Election may be made 

Them, or Their Heirs or Executors. [See 

nc 235 Election in Danvers s, Abr. Tit. Election. 

„ Cc. 

4 ſaid that an Attornment might be requi- 

keinevery Good Grant. | 

Now, An Cu) Attornment (from Turning from (u) i Inſt. 3og. 
ne to Another) is the Agreement of the Te-“ 

nt to the Grant of a Seigniory, Rent, or 

{the Donee in Tail or Tenant for Life or 

ears to the Grant of the Remainder or Re- 

ron. By this the Tenant acknowledges 

Bs New Landlord. For otherwiſe, He that 

Meth any Lands or Tenements, which are 

the Occupation of a Third Perſon, cannot 

r che Poſſeſſion. (w)) It is not neceſſary up- ( 1 1g. 

0 2 Fine, becauſe the Eſtate is Transferr'd 3og. b. 
„ine Uſe by the 27 H. 8. ch. 10. Nor where 

dent or Reverſion is Granted by Matter of 

cord ; nor where it paſſeth by Uſe upon a | 

riſe. (x) And it is never Neceſſary, but (x) 1 Iaſt. 
ere there is a Tenure, Attendance, Rever- 312. a. 

n or Remainder, or Payment of Rent out 1 s Max. 


the Land. 


OT 
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) Aurnati us Petitio noxeft Audiends, 5. Rep. 40. 
G g The 
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The End of Attormment is to pere 
Grants, and therefore cannot be made e pg 


* 0. 


_ - Condition, or for ws Time. nt 
Li Attorfnment is either Expmels or In 
9 . n Expreſs, by Words or Wiiting. By Ir 


= lad. 309. b. As by g, I Attorn to you by Force oft 

310. 3. * e. laid Grant; or, I Acknowledge my elf Yo 

Tenant. By Writing endorſed on the Dex 

4 or ſet Down n other Writing, which 

the ſafeſt way. And in both Cales, the Te 

nant may moreover Deliver to the Grant 

a Penny, & c. by Way of Acknowledgmen 

that the Witneſſes may better Remember j 

Implied by Law, as if a Reverſion be Grant 

to Two by Deed, and the Tenant Artorns 

one of Them according to the Grant, Th 

Attornment is Good to veſt the Reverſion 

OY OY * 2 — 3 (2 Life-Ta 

tought to be made in the (2) Life- Tin 

. ef che Grantor and Gramee. If the T 

; nant dies, He that Hath the Eſtate may 

— torn. Zut the Tenant muſt Have Knowledg 

(3)r laſt. or (a) Notice of the Grant. When it 

309. b. made, it ſhall have (b) Relation to the Ori 

(b) 1 — nal Act of the Grantor, &. For the Law 
28 9j. Ways Regards the Original Act. 

10 Rep. 49. (c) If a Reverſion 15 Granted for Lite, t 

. Remainder in Tail, the Remainder in Fe 

the Attornment of the Grantee for Life, f 

(e) 1 laſt. enute to Them in Remainder to veff the! 

310. f. mainder in Them. 

(d)Taft. © (d) The Attornment of an Infant to a Gr: 

12. b. is Good. The Hwu:band muſt Attorn for 

578. 3050. Wiſe; and it will Bind Her. A Man chat 

h Deaf and Dumb may Attorn by Signs. 

Non Compos cannot Attorn. 


datute « 


By the 4 
neces to be 
Rents, Rev 
ny Attorr 
Tenant th; 
x for bre 
Kent before 
tic Coauſe 


This 
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(b) Cujuſque Rei pot iſime po ; 2 Principtum. 10 Rep. 


utornment is ſo. Neceſſary, That before 

z be done, the Grantee cannot bring an 

\tion or Diſtrain. {See the 32 H. 8. cb. 34. and 
for che; Expoſition of it x ÞÞft. 215, a. & b) 

The Title of Atgornment was a Difficult - _ - | 
nd. Great Title, wich its Appendixes by the 
Writ of 25d Furis clamat, Quem Redditum Red- 
li, Per Boe ſervitia. But now Attornments 
1 not ſo much iq uſe as formerly. For 
yew Expedients are found out by Fines to 
Ules, by Bargain and Sale by Leaſe and Re- 
kale and by Deeds enrolld, according to the 
dtatute of the 27 H. 8. And, 8 Ot: 71 $ | 

the 4 & 5 Anm. ch. 16. All Grants and Convey- 

— to be md by Fine or Oberoi of 707 Nana 
ſents, Reverſion or Remainder, ſhall be Good without 
m Attornment of the Tenants; Provided, That no 
T:nant ſhall be prejudiced by Payment of Any Rents, 
x for breach of any Condition for Non-payment of 
lent before Notice ſhall be given him of ſuch Grant by 
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the Conuſce or Gtantee. 


This Act does not Extend to Execution: of 
algments in Ejectment, & c. but Thoſe Remain 

s before, as to the Attornment of Tenants to 
um that Gains the Poſſeſſion ; for ic Re- 
tes only to Grants and Conveyances. © ** 


RULES Concerning GRANTS. 


ſt) A Man cannot Grant that which He (e) Perkins, 
7 hath not, nor more than He hath. = Grants. 
) A Right of Entry, or Thing in Action, 7. : 
x Cauſe of Suit, or Title for Condition Bro- ( a 21s. 


2 2. 215. 2. & 
F W F b. 266. a. 


le) Nemo Plus Juris in Alium Tranferre peteſt 704 ip ſe 
. 1 Inſt, 309. b. 6. Rep. 68. ö 
G g 2 ken, 
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ken, cannot be Granted over to a Strang 
[See the 32 H. 8. ch. 34. ut ſupra. Alſo of 
| verſions, ante, and of Aſſignments, poſt.] 
(8) 4 Rep.66. A Bare (g) Poſſibility of an Intereſt, whi 
5 Rep. 24. is uncertain, is not Grantable: 
_- Grants ſhall be Conſtrued according to 
Subſtance of the Deed, and not According 
ch) 1 Inſt, the (h) Grammatical Senſe. 
146. b. - Conſtruction: of Grants ſhall be my 
(3) : Inſt. + According to the (i) Intention of the p. 
313.a. & b. ties. SIT 444 
(k) 1 Inſt. + The Words of a Grant ſhall be (k) Try 
217. b. poſed, ſo as the Grant may take Effed, 
(1) r Inſt. Where the Grant is (1) Impoſſible accordit 
183. b. to the Letter, the Law will make ſuch Co 
ſtruction as the Gift by Poſſibility may u 
bebe e 
All Grants in the Caſe of a Subject ſhall 
taken moſt ſtrongly againſt Him that made 
and moſt Beneficial to the Grantee. [ See 
Deeds, Ante.] 
(m) 1 Iaſſ The (m) Incident ſhall paſs by the Grant 
151. a. the Principal ; But not the Principal by : 
Grant of the Incident. | 
Grants muſt be Certain as to the Perl 
For if a Grant be made to A. or B. I A The. 


void. 

: £15 C1 
—— — Mouth on 
(h) Falſa Grammatics nen vitiat Conceſſnem 9 Rep uy 2 
Falſa Orthographia non vitiat Conceſſonem Ibid. | | 

Ille Numerus & Senſus Abbreviationum accipiendu! ef Will 
Conceſſio non ſit inanis. Ibid. 1. Ar) 
(1) Quelibet Conceſſio fortiſſime; conta Donatorem lit L ds and 


| etanda eſt. 1 loſt. 183. 3. _ | 
CEE e * nen Ducir, ſed Sequitur fuum Prince * 
IIIæſt. 152. 3. | Fr 
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u the Grant of a Thing, (n.) All Things (n) 1 Inſt. 56. 
ceflary for the obtaining of it are included. a 
ſee p. 8. and the 13 Eliz.ch. 5. 27 Elix. ch — — 
405 Fraudulent Grants, &c.] DR 
. Of Leaſes ; and Therefore 1. What is a 
ie? 2. How many Kinds. 3. What Per- 
may make Good and Sufficient Leaſes. 
How may 2 be Avoided. 
(0) A Leaſe (from Laiſſer, Dimittere, To (5), 108, 43. 
ar with) is a Demiſe or Letting of Lands, bd. 
ſenements or Hereditaments unto Another for 
gem of Life or Years, or at Will, upon a Re- 
med Rent. In all Leaſes there muſt be a 
for and Leſſee. He that Demiſes or Lets to 
im is the Leſſor (vulgarly call'd the Landlord) 
id He unto whom it is Demiſed, or Let, is 
he Leſſee, commonly call'd the Tenant. The 
ſords to make a Leaſe, are, (p) Demiſe, Grant (p) 1 Inft. 45; 
d To Farm let. Other Words, as, Have Gi- b. 391. b. 
nm, Granted, may Amount to a Leaſe; but 
mie, Grant and To Farm Let, are the moſt 
hal, The Uſe in the Court of Exchequer is 
make Leaſes in the King's Name by the 
Nord Committimus; (q) which is Good by the (q) 1 Roll. 
utc 5 of that Court, tho not Good at Com- Abr. 524. 
bon Law. 
2, There are ſeveral Kinds of Leaſes; as a 
ile is either by Parol(per Parole, By Word of 
Mouth 7150 or by Writing. [See the 29 Car. 2. 
JP. 
Lak alſo are Leaſes for Life, for Nears, or 
th, 

L. Ar) Leaſe for Life is when One Hath (r) Lit. 56. 
Linds and Tenements let to Him for Term of! Inſt. 41. b. 
is Own Life, or the Life of Another, or for 
it Term both of His own Life, and the Life 
Another. There muſt be Livery and (t) (t) Lit. 39. 
Gg 3 Seifen 1 Init. 3c. 2. 


Lan BY 1 | 

0 ry | tht 
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$5 Seiſin upon a Leaſe for Life, if it is not mad 
by Covenants to ſtand feifed to Uſes, or By 
gain and Sale by Vertue of the Starutes of 
27 H. 8. ch. 10. & 16, It cannot be made 

(v) 5 Rep 94. commence in ſu Futuro. For by the Ce 
mon Law an Eſtate of Freehold muſt tj 

Effect Preſently, eicher in Reverſion, Remi 

der or Reverſion. It muſt always be madej 
Writing; for it is not Good by Parol. [& 

the 29 Car. 2. ch. 3. poſt. ] 


By the 8 Awn. ch. 17. An AQtion of Debt ſor R 
may be brought on a Leaſe for Life, as well 28 
ears. 


(%) Lit. 58. 2. A (w) Leaſe for Years is when a Man Dem 
ſeth or Letteth any Lands or Tenements i" als 
Another, To Have and To Hold for a cert 
. Number of Years agreed on Between the 
(x) Lit. 59, (x) By Force and Vertue of which Leaſe t 
+54,455:459- Leflee may Enter into the ſaid Tenemen 


"> 5%. And tho the Leſſor Dies before the Lei | 
& b. Enters, yet the Leſſee may Enter; for n kne 
Noy's Max. Livery of Seiſin is to be given upon a Lei 1%*! 
30. for Years. The Leſſee may Grant over H he Twe 


ind the 
Therefor 
His G! 
pauſon t 
but if E 
nd ſo fr 


Term before Entry, as hath been faid. Þ 
the Leſſee is not in Poſſeſſion to Bring 
Action of Treſpaſs, &c. till Actual Entry, 
the Words of the Leaſe are Demiſe, Grant, 
If the Words are Bargain and Sell for Co 
ſideration of Money, He is in Poſſeſſion upt N 
Execution of the Deed To bring Treſpals, 1085 by 
take a Releaſe, Cc. Leaſes for Years mult "x Y 
| . of Lands and 2 — 1 
1 Inſt 47. Leſſor may come to (y) Diſtrain; not 

” ” ieee Common Perſo W Id G 
or Subjects. Vet if a Leaſe be made of The I e, 

by Deed, it may be Good by way of Co u 6, 


BZ. a > wot, on. + co gf caugcs Atl ffiu. a wc = 
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| 1 Cans of England. 
2 co Have. an Action of Debt, but ane can- 
MM. Diſtrain by Vertue of ic. The King may 
make a Leaſe of Incorporeal Inheritances, 
auf He may Diftrain upon All the other 
Lads of the Leſſee. [See Book 1. ch. 2. pag. 


es for Years alſo may be made of Any 
4; and Chattels Perſonal; as a Stock of 
le, a Sum of Money, &c. 

4 Leaſe for Years may be either by Parol 
x Whiting. [See 29 Car. 2. cb. 3. poff.] And 


m. But Regularly in every Leaſe 


M tho it Depends upon an Uncertainty, as; 


ke Leaſe, yet if by Reference to a Certainty $5 

nay be made Certain, it is ſufficient.  Asif | 
One ſeiſed of Lands in Fee, Grants to Another 
tht when He pays Him Twenty Shillings, 
hom thenceforth He ſhall Have the Land 
br Twenty-One Years ; This is a Good Leaſe 
ke Twenty-One Years from thenceforth. 
lud the Leaſe alſo muſt Have a Certain End. 
Therefore if the Parſon of 4. makes a Leaſe 
His Glebe for ſo many Years as He ſhall be 
Parſon there, this cannot be made Certain. 
lt if He makes a Leaſe for Three Years, 
nd ſo from Three Years to Three Years, So 
ing as be ſhall be Parſon, This is a Good Leaſe 
kr Six Years, if He continues Parſon ſo long; 


© 


_— — 


4 Id Certum eft Quod Certum Reddi poteſt. 1 Inſt, 45. 
. 142. 3. | 
ld — eft, Quod Certum Reddi nullo modo poteſt. 5. 


lep 6. 
G g 4 but 


wy begin ar a Time (z) Poſt, Proj or Tos) . 
ears the Term mutt Have a Certain (a) Begin- (4) 6 Rep: 5 
6. 5 


won a Limitation or Condition Subfequent. 1 Inſt. 45. b. 
nd tho there is no Certainty of Years in Noy's Max. 


8 8 2 


i 
þ 
* 1 
'y 
LON. 
4 
j 
| 
j 


— — 


(b) 1 Inſt. 46. Beginning and a Certain End, yet the 90 
= 


6. Rep. 36. to B. Regularly this Leaſe to B. is a go 


-(4) Noy's 


WG 3 — 
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but the Reſidue is Uncertain. And ſo if gp, 
makes a Leaſe for Twenty-One Years, 7 f 
ſhall ſo long Live, This is a very Good Lal. fo 
Years, and a Certainty in an Uncertain 

And tho'a Leaſe for Years muſt have a Certaj 


tinuance thereof may be Uncertain ; for th 
ſame may Ceaſe and Revive. 

(c) If a Leaſe be made for Years to 4. ani 
after the Leſſor doth make a Leaſe for Ye; 


(c) Noy's 
Max. 67. 


Leaſe for ſo many Years of the Second Leaſ 
as ſhall come after the firſt Leaſe is Determi 
ned. A Leaſe for a Thouland Days, Weeks 
Months, or a Thouſand Years, is Good. If 
Leaſe is made from Day to Day, or fron 
Week to Week, for Four Years, this is a Goo 
Leaſe for four Years. Alſo a Leaſe from Ye: 
To Year (d) So long as Both Parties Pleaſe, aftet 
Entry in any Year, is a Leaſe for that Year 
c. till Warning be given to Depart. $01 
one makes a Leaſe for a Year, and ſo fror 
Year to Year, it is a Leaſe for Two Year 
and fo from Three Years to Three Years, | 
a Good Leaſe for Six Years, as aforeſaid. 
N Leaſeth Land for Years, it is a go 
eaſe for Two Years to anſwer the Pla 
Number. 
A Leaſe for Term of Years, tho! never { 
long, is but a Chattel ; and tho! it be a ver 
Long Leaſe it cannot be Entailed. 
— $Rep,95, Bur the (e) Deviſe of a Leaſe for Years tl 
10 Rep. 47, One for Life, and afterwards to Another Du 
| ring the Reſidue of the Term, is Good; becauſe 
He Hath it not by way of Remainder, but 


Max. 65. 
6 Rep. 35. 


Executory Deviſe. If a Leaſe for Years % 
4 3 made to a Man and His (f) Heirs, it ſhall 15 


Noy's Max. 
49, 99. 


the Partie 
by Writir 
« Will; 

whereof | 
full Valu 
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His Executors ; otherwiſe in a Vill. [See Of 
n Hate for Nears, ch. x, ante; and See the 


29 Car. 2. eb. 3. poſs. ] 


3. A Leaſe at (g) Will is either at the Will (g) 1 laſt. 
of the Leſſor, or Leſſee, or of both Parties. 55. a. 


ror it is Regularly True, That every Leaſe 
it Will muſt be at the Will of the Leſſor and 
leſſee. It may be made by Parol as well as 
by #riting, and of Things Corporeal and In- 
corporeal, [ See Of Eftates at Will, cb. x. 


2, 
Mu, That it is not Material whether any 
Rt is Reſerved upon a Leaſe for Life, Years, 
or at Vill; except only in the Caſe of Leaſes 
for Life or Years, made by Tenant in Tail, 
Hwband and Wife, and Eccleſiaſtical Perſons, 
according to the Statute of the 32 H. 8. ch. 
b. hereafter to be mention d; and except 
Leaſes Parol, or by Word of Mouth, accord- 
vg to the following Statute, For 


By the 29 Car. 2. ch. 3. All Eftates, Intereſts of Free- 
hid, or Term for Years, or any Uncertain Intereſt in or 
cut of Lands, & e. not put in Writing, and Signed by 
the Parties making Them, or their Agents authorized 
by Writing, ſhall have no Greater Effe & than as Eſtates 
« Will; except Leaſes not exceeding Three Years, 
whereof the Rent Reſerved ſhall be Two Thirds of the 
full Value of the Thing Demiſed. 


But if the Subſtance of the Leaſe be put 
in Writing, and Signed by the Parties (tho? 
not Sealed by Them) ic ſhall have the Force 
and Effe of a Leaſe for Life or Years ; other- 
vile the Effect of a Leaſe at Will. But no Action 
of Covenant can be brought on ſuch Writing. 
Leaſes that exceed Three Years muſt be 
made in Writing; and are uſually made 
y Deed Indented. 


Further, 
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(1) 1 Inf. 
42. 3. & b. 


183. b. 


ar Inflitute of the Book) 


ft her, No ſuch Eſtates or Intereſts (not being Ce 
pyhold or Cuſtomary Intereſts ) ſhall be Aſfignes 
Granted, or Surrendred, uolefs it be either by Des; 
or Note in Writing, Signed ut ſupra, or by Act and Ope. 
ration of Law. 


There is a Common Way of Convey. 
ing by Mutual Leaſes, or by Leaſe on each 
Side; and this is call'd a Conveyance by D. 
miſe and Redemiſe ; and is Proper upon the 
Grant of a Rent-Charge, &c. 

3. What Perſons may make Good and Sy. 
cient Leaſes for Lives, Years or at Will. 

Every One that is Seiſed of Lands in Fe. 
ſimple may Leaſe out His Lands, for Life or 
Lives for what Time He pleaſes, or at Will; 
except ſome that are Reſtrained by Statutes, 
as ſhall be preſently ſhewn. 

Every One that is Seiſed of an Eſtate-7ail 
of any Lands or Tenements, may make any 
Leaſe out of it for His own Life, but no 
longer; unleſs it be by Fine or Recovery; or 
ſuch a Leaſe as is Warranted by the 32 H. 8. 
cb. 28. If Tenant in Tail maketh a Leaſe for 
Life (i) Generally, it ſhall be Conſtrued to be 
for His own Life that it may not Work 2 
Wrong. [See Of Fſates-tail, ch. 1. ante.) 

He that is Seiſed of an Eſtate for his own 
Life, or the Life of Another, may mike a 
Leaſe for His own or the other's Life accord- 
ingly as He is Seiſed. Alſo He may make 2 
Leaſe for Years of this Eſtate ; and it ſhall 
be Good as long as the Eſtate for Life does 
laſt. If one Grants Lands or Tenements, Re- 
verſions, Remainders, Rents, Advowſons, 
Commons, &c. and doth Expreſs no Eſtate, the 
Leſſee or Grantee (due Ceremonies roar 
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U Law being Performed) hath an Eſtate for 
lie. K) But if Tenant for Life maketh a (k) 1 Inſt. 
[aſe Generally, it is, an Eſtate for His own 183. a. & b. 
lie; for if it ſhould be a Leaſe for Life of 
he Lefſee, it might be a Wrong to Him in 
he Reverfion- [See Of Eſtares for Life, cb. i. 

12 i [ by ; 5 

* One that is poſſeſſed of Lands and 
Tenements for Years may make a Leaſe of all 
he Years, except One Day, or any orher 
part of it. It muſt be Granted for a leffer 
ſine than He hath chat makes the Leaſe ; for 
I All che Eſtate is Granted, it is an A/iowment 
of the Leaſe, And if a Leſſee for Years ma- 
leth a Leaſe for Life, the Leſſee for Life may 
enjoy it for the Leſſor's Life, provided the 
Term of Years laſts fo long. But if He gives 
Livery and Seiſin upon it, this is a Forfeiture 
of the Eftate for Years. 

Fontenantt, Tenants in Common, and Copar- 
ert, may make Leaſes for Life or Years of 
their own Parts; and theſe Leaſes will bind 
their Companions. | But ſee who may Pur- 
caſe and Convey, ſupra. 

i ſome Caſes ſuch Perſons as are not Seiſed 
in Fee-fimple, &c. nor Able to Derive Eſtates 
for Life or Years out of their own Eſtates, 
may lawfully make Leaſes for Life or Years, 

&c, by Special Power or Proviſo enabling 
Them to make ſuch Leaſes. But then the 
Authority muſt be ſtrictly purſued. 

There are (I) Three Kinds of Perſons that at (1) 1 Inſt. 
this Day may make Leaſes for Life, Lives or 4+ . 
Years By ſeveral Statutes, who could not do ſo 
teretofore, (viz.) Tenant in Tail, Husband 
and Wife, One ſeiſed in Right of His Church. 


1. By 


460 


(m) 1 Inf}. 
41. 1. 


I, By the (m) Enabling Statute of the 32 H. 8. ch. 4 
Any Perſon Seiſed of an Eſtate in Tl in his own Right 
is enabled by His Leaſe to Bind the Iſſues in Tail, 


But not Thoſe in Reverſion or Remainder 
For if Tenant in Tail makes a Leaſe War 


ranted by the Statute, and Dies without Iſſue 


the Leaſe as to Him in Reverſion or Remain. 
der, is void. And yet by a Common Reco. 
very the Tenant in Tail may make Leaſes of 
the Land to bind Him in Reverſion or Re. 
mainder. But if the Remainder be in the 
Tenant in Tail Himſelf, and He make a Leaſe 
for Years according to the Statute, or by 
Fine, this is Good, and ſhall Bind His own 
Remainder. 


2. By the ſaid Statute Any Hutbend and Wife ſeiſed o 
any Eſtate of Inhericance in Fee-fimple, or Fee. till, 
in Right of His Wife, or joyntly with His Wife Before 
the Coverture or After, are Enabled to Bind Her and 
Their Heirs. 


Provided, That all Leaſes made by the Husband off 


Lands, Cc. (being the Inheritance of the Wife) ſhull 
be made by Indenture in the Name of the Husbind 
and Wife, and ſhe to Seal the ſame ; and that the Rent 
ſhall be Reſerved to Husband and Wife, and the Heirs 
of the Wife; the Husband not to Alien or Diſcharge 


the Rent, or any Part thereof, longer than During the 
| Coverture ; unleſs it be by Fine levied by Husband and 


Wife. 

No Fine, Feoffment, or other Act, done by the Hu- 
band only, of the Inheritance or Freehold of the Wise 
ſhall make any Diſcontinuance. or Prejudice the Wite, 
or any other who is to Enjoy it after Her Deccaſe; the 
Fines levied by the Husband and Wife only Excepted. 
PSce 1 Inſt. 386. a. 2 Inf. 681, 8. Rep. 72. Sceallo 
Concerning Strangers to Fines, ſupra. |] 

This A& ſhall not give Liberty to the Wife, or Her 
Heirs, to Avoid any Leaſe hereafter to be made of the 
Wife's Inheritance by the Husband and Wife for N 


But t 
Tenant 


(3 Laws of England. 
Years or Under, whereupon the accuſtomable 


Yarly Rent for Twenty Years before is Reſerved ac- 
cording to the Tenor of this AR. 


If the Leaſe is not Warranted by the Sta- 
ute, it is a Good Leaſe againſt the Husband, 
do not againſt the Wife. If it be an Eſtate- 
ail, the usband and Wife cannot Bind Him 


ind Recovery, ſupra.] 


3. by the ſaid Statute, Any Seiſed in Fee · ſimple in 
.* His Cbarch are Enabled to Bind their Suc- 


As Biſhop, Dean of His ſole Poſſeſſions, 
kichdeacon, Prebendary, &c. without Con- 
frmation of the Dean and Chapter. 
Eecleſiaſtical Corporations Aggregate of ma- 
y are not included here, as Dean and Chap- 
ter, Ce. but are left to their Liberty to make 
leaſes as before. And Sole Corporations (with 
Proper Confirmation) have ſtill (notwith- 
landing this AR) the like Liberty. | But See 
1 Eliz. ch. 19. poſf. 

This WM ſhall not Extend to any Parſon or Vicar to 


= Leaſe otherwiſe than they might have done 
re. 


inn) Reverſion or Remainder. [See Of Fine (n) 1 Inft, 


326, 2. 


(0) And therefore if Parſon or Vicar makes co) 1 Ing} 
2 Leaſe for Three Lives, or Twenty-One 44. b. 


Years of Lands accuſtomably Letten, Reſer- 
ning the accuſtom d Rent, it muſt be Con- 
firmed by Patron and Ordinary. [See the 13 
Eliz, ch. 10. poſf.] 55 f 
But to the making Good ſuch Leaſes by 
Tenant in Tail, Husband and Wife, _ _ 
| thoſe 


An Inſtitute ofube Book! 
thoſe Seiſed in Fee-fimple in Right of che 
Churches as Biſhops, &  ( þ Nine Thing 
are to be Obſerved. 1. The Leaſe mug; 
made by Deed Indented. Therefore th 
Stature does not extend to Copybold Lang 
which in their own. Nature are Demiſahi 
only by Copy. 2. It muſt Begin from © 
Day of the Making thereof. But if a Leal 
is made for Twenty Years to begin at ff 
chaelmas next, it is ſaid to be a Good Lu 
3. If there be an Old Leaſe in Being, 
muſt be Abſolutely (not Conditionally) S 
render'd or Expir'd within a Year after t 
Making of the New. [ See 18 Eliz. ch. II. 
4. It muſt be for Three Lives (all wearing 
out together) or Twenty-One Years ; eithe 
One or the Other; and not Both, or a Dou 
ble Leaſe. 5. As it muſt not exceed Thret 
Lives, or Twenty-One Years, from the Da 
of the Making of it, ſo it may be for Fee 
Lives or a Leſſer Term. If it is for Twenty 
Two Years, it is not only Void for the Orer 
plus, but for the Whole. And if for Ninety 
Nine Years Determinable upon Three Lives 
it is alſo Void. 6. It muſt be made of Land 
and Tenements Corporeal, out of which : 
Rent may be Reſerved, and not out of Incot 
poreal Things, or Things that lye in Grant 
as Advowſons, Tithes, Fairs, Franchiſes, ©. 
And therefore the Grant of the next Avo! 
dance of a Benefice cannot Bind. 7. It mu 
be of Lands and Tenements which have been 
moſt commonly Letten (by One that was 
Seiſed of the Inheritance) to Farm, or Occu- 
pied by Farmers, by Twenty Years next be- 
fore the Leaſe made; ſo that if it was Let or 


Eleven Years, at one or ſeveral Times, with 
in 


life, Re! 
cauſe it 
the Statu 
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hoſe Twenty Years, it is ſufficient ; for 
den they were moſt Commonly Letten by the 
of Twenty Years. 8. There muſt be 
tferved Yearly during the whole Term to 
te Leſſors, their Heirs or Succeſſors, ſo much 
Yearly Rent or more, as hath been moſt ac- 
aſtomably paid within Twenty Years next 
wore ſuch Leaſe made. Fines, Heriots, or 
nber Caſual Services may be omitted. If the 
Rent was reſerred formerly at Four ſeveral 
Days, and by the New Leaſe reſerved to bg 
gad at One Day, It is Good, if the Whole 
gent be Reſerved Nearly. 9. The Leaſe muſt 
aut be made without Impeachment of Waſte, 
6, without a Reſtraint from Committing 
W Waſte. Therefore the Words Without Impeach- 
went of Maſte muſt be Omitted, A Leaſe for 
lie, Remainder for Life is not Good, be- 
cauſe it is Diſpuniſhable for Waſte. | See 
the Statute of the 32 H. 8. at large.] _ 

(q) But Biſhops, Deans, Archdeacons, Pre- (a) 1 Inft; 
tendaries, may make Grants of Antient Offices 44. 2. 
of Neceffity with Antient Fees, as before at 10 Rep. 60, 
the Common Law; as of the Office of Chan. 61. 
cellor, Official, Steward, Regiſter, Bailiff, 3 Cro. 50, 
&. For theſe Grants are not within the Sta. Holl. Abr 
ure of the 32 H. 8. nor Reſtrained by the 13. 
1 Eliz. or 13 Eliz. hereafter to be mention'd ; 2 Lev. 138. 
becauſe They are no Diminution of their Re- 
ſenues. Yet to Bind their Succeſſors, theſe 
Grants muſt be Confirmed by the Dean and 
Chapter, as before the Statute, becauſe They 
ae Grants at Common Law. They may not 
Grant any New Office, or add any New Fees 
o Old Offices. Neither may they Grant 
their Offices otherwiſe than they have been 
Granted. And therefore where the Antient 
Grants of the Office have been to One, it 
EE cannot 
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An Inſtitute of the Book [[ (3 
cannot now be Granted to Two. And whe 
the Antient Grants have been to Two joyy 
ly, they may not be Granted in Remaing 
One after Another, neither may the Gra 
of Theſe Offices be longer than for Life 
Lives of the Grantees. And in Caſe 35 
Grant is Void, the Confirmation of the Dea 
and Chapter will not make it Good. [ See ( 
a Surrender, 2 

The Statute of the 32 H. 8. hath Enlarge 
the Power of Biſhops, Deans, Archdeacon 
Prebendaries. For by that Act they m 
make a Leaſe of Lands by Deed Indented ſo Archbiſt 
Twenty-One Years, or Three Lives, withoy 
the Dean and Chapter, Provided they follo 
the Limitations in the Statute. This there 
fore was called The Enabling Statute. Du 
becanſe the Statute ſtill ſuffered Biſhops 
Deans, Archdeacons, and Prebendaries, wid 
Confirmation of Dean and Chapter, Maſte 
and Fellows of any College, Maſter of a 
Hoſpital and His Brethren, Parſon and Vi 


cannot | 
Diminut 


car with the Conſent of the Patron and Or 10 g 
dinary, to make Leaſes for Life or Lives, of”: ww 

Years, without any Stint at the Commet TI 
Law, They are Diſabled or Reſtrained by ſublei© ride 
quent Statutes to make any Eſtate or Con zy the 


veyance, except Leaſes for Three Lives, 
Twenty-One Years, with ſuch Proviſions an 
Limications as in the 32 H. 8. are required. Fe 


By the Reſtraining Statute of the 1 Eliz. <<. 19. f 
Printed in the Statutes at Large) All Eſtates made by n 
Archbiſhop or Biſhop, of any Manors, Lands, Cc. belong 
ing to their Biſhopricks, or any Charge or Incumbran 
out of Them, ſhall be Void; other than for the Ter 
of Twenty-One Years, or Three Lives, from ſuc! 
Time as any ſuch Grant or Aſſursnce ſhall be Given 
whereupon the Old and Accuſtomed Yearly Rent e 
More ſhall be Reſerved. | * 

. 2 


Leaſes, ar 
Mefter or 
Cathedral 
Porſcn, Vic 
cleſiaſtical 
or Three 1 
be Accuſ 
ed, and | 
Wterly V. 


1 11. poſt 


Note The Different Penning of this AR 
i the Words, From ſuch Time, &c. with Re- 
bet to the 32 of H. 8. which ſays, From the 
y of the Making, &c. See alſo the Diffe- 
race in the 13 Eliz. cb. 1 ä 

do that the Confirmation of the Dean and 
hapter cannot now make Good the Leaſe of 
n Archbiſhop or Biſhop for a Longer Time, 
. as at Common Law. But it may make 
Good a Concurrent Leaſe for Twenty-One 

ears, from ſuch Time, c. For the Act 
k ſtill Obſerved. [See pag. 471.] And if an 
Archbiſhop or Biſhop Obſerves this Act, His 


laſe is Good to Bind (r) Himſelf; but not (r) 10 Rep. 
w Bind His Succeſſors, unleſs all the Limi- 60. 61. 


ations preſcribed by the 32 H. 8. are pur- 
ſued ; for then the Confirmation of the Dean 
und Chapter is Requiſite. The Grants of An- 
tient Offices are not Refrain d; but Remain 
x Common Law, as before, for ſuch a Grant 
cannot be Prejudicial to the Succeſſor, or a 
Diminution of the Revenue. 


whereof the Court will not take Notice 
vithour Pleading. So that it cannot be Given 
0 Evidence. 


By the 13 Eliz. ch. 10. All Grants, Feoffments, 
Laſes, and other Conveyances and Eſtates, by any 
later or Fellows of a College, Dean and Chapter of any 
Cathedral or Collegiate Church, Maſter of an Hoſpital, 
Parſe, Vicar, or any Other having any Spiritual or Be- 
Cleſiaſtical Living, (other than for Twenty-One Years, 
ir Three Lives, From the Maling thereof ; and whereupon 
de Accuſtom'd Yearly Rent, or more, ſhall be Reſer- 
ed, and payable Yearly during the Term,) ſhall be 
Wterly Void. [ Sce 14 Eliz, ch. 11. And 18 Kis. 


1. poſt. 
H h Thoſe. 


(s) This Act t Eliz. is a Private AR, (5) 5 Rep. 2. 
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(r) 4 Rep. 
76. 4 


Agne f % Bock. 
Thoſe Words, (t) Or m Other, | 
* rds, a the 
1 | after Pat ſon or Vicar, Who 99 0 10 
1 . Order, will not Comprehend Biſh h; 
who are of an Order chat is Superior, [v 
the Tntrod. pag. 13. J] "ni BY 
This Act ſhall not make Good nay Leaſe or othe 
k 


Grant againſt the Pri 
Collegiate Church. [See 6 —_ # x . . 1 ny College of 


This & ſhall not Extend to any Leaſe to b 
se of 6 Fur Lk, ry Re i ge 
| ondition co Ainet _—Y 13 1 
IE rt (nh 
rs than tt elidue of th | , d 1 
1 Miz. any leſs Rent cbenchy Keberwed. lie Towns, 
18 Ez. ch. 11. 8 + {Put fee pertain 
; , 1925 Dwellin 
This is a Public | | f 
4 ck Acres of 
Clergy. | Act, and Concer ns all the Pod 
Note therefore, Th | 12 - 
| herefore, That all Eccleſiaſti ſtom'd 
ſons whatſoever (Sole or rar woo ,ou * bike wi 
74 ) are Diſabled or Reſtrained by choſe ln wt 
— Statutes, to Alienate their Lands b _—— 
AY ans whatſoever, [See 14 Eliz. ch 0 185 
Ti 5 ry 4% above Twenty- One Yeats ; This 
2 78020 iſh s, with or without Confirmation Let 
ond Felldws of 2 h e 1 Elis. ch. 19. Maſtery de 1 7 
e du Pa olleges, Dean and Chapte include. 
al or Collegiate Churches, Chap All the 
3 where there are no Deans Maſters 6 Theſ 
- Oſpitals and their Brethren, Bean Arch 10 
ts Elia , NNE 3 Vicar, ec by th Coneh's 
| ix. ch. 10. (0) which Act hath b | = 
13 2 een al An 
Pe ne eee wn 
1. 5 ue Meaning of it. ÞP 
_ * Vicars had not their Pawen q By the 
f on y the 32 H. 8. neicher were chey Re wat 
— gg = this Act; but from hencefon — 
11. — 7 | f ; U 
e a eſtrained from making any Lease Mang 
nud Cove 


(h. 3. Laws of | England. 46 7 
+ Grants, other than for Twenty-One Years, 

'r Three Lives, with the Qualifications a- 

wore mention d. And yer. even ſuch Leaſes 

muſt be C:nfirmed by the Patron and Ordi- 

nary, becauſe Excepted in the Enabling Act 

of the 32 H. 8. and becauſe They never could 

Rind their Succeſſors without Confirmation. 


By the 14 Eliz. ch. 11. That Branch of the Statute of 
the 13 Elia ch. 10. made to avoid certain Leaſes of 
Miſter and Fellows of any College, Sc. ſhall not Ex- 
tend to Howſes Scituate in Corporarions or Market- 
Towns, or the Suburbs thereof; nor unto the Grounds 
pertaining to ſuch Houſes; ſo that They be not the 
Dwelling Houſes of ſuch Perſons, nor Have above Ten 
Acres of Ground belonging ro Them. 

Provided; That no Leaſe ſhall be made by Force of 
this At in Reverſion, or without Reſerving the Ac. 
cuſtom'd Yearly Rent ar leaſt ; or without Charging the 
L:fſec with Reparations; nor for à longer Term than 
Forty Years. Neither ſhall ſuch Houſes be Alienated, 
unleſs for Recompence of Lands in Fee-ſimple, of as 
Great Yearly Value, 


This Statute gives no Power to Biſhops 
to Let Houſes, otherwiſe than according t 
the 1 Elix. ch. 19. But tho' Biſhops are not 
included, it is a General Law, extending to 
All the Reſt of che Clergy. 

Theſe Leaſes of Houſes may Commence 
in Futuro. But no Leaſes in Reverſion,. or 
Concurring Leaſes can be made of them. 

And now becauſe divers Leaſes were made- 
long before the Expiration of the former, 


By the 18 Eliz. ch. 11. All Leaſes made by ſuch Per- 
ons as are mentioa'd in the 13 Eliz. ch. 10. where 
mother Leaſe for Years is in Being, and not Expired, 
dorrendred or Ended within Three Years next after the 
Miking of ſuch Leaſe, ſhall be Void. And all Bonds 
ind Covenants for Renewing of any ſuch Leaſe contra- 

| H h 2 ry 
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269. 


1 Vent. 246. 
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ry to this AQ, or to the 13 Eliz. cb. 10. ſhall allo be 
Void. (u) But wot Void with Reſpect to the 14 Eliz. ch. 1; 
concerning Leaſes of Houſes, &c. 

Howbeit, This Ac ſhall not Extend to any Leif 
Heretofore made by any ſuch Perſon or Perſons. 


The 13 Eliz. ch. 10. doth not (as hath hee; 
ſaid) Extend to Biſhops ; and therefore thi 
Statute of the 18 Eliz. ch. 11. doth not Ex 
tend to Them. 

And This Statute and the 13 Eliz. eb. 10 
Extend to all Others only that have Spiritus 
or Eccleſiaſtical Livings. 


By the 43 Elia ch 9. All Judgments had to the ! 
tent, That a Leaſe ſhould be Enjoy'd contrary to ti 
13 Elix. ch. 10. 14 Eliz. ch 11. 18 Eliz. ch. 11. fl 
be Deemed Void, as well as Bonds and Covenants 


[Sce the 18 Eliz. ch. 11.] 

By the 1 Jac. 1. ch 3. All Aſſurances of Biſho 
Loney 7 the King ſhall be Void. [ See the 18 
cb. 19. | j 


Maſters and Fellows of Colleges, Cc. wen 
before Reſtrain d by the 13 Eliz. ch. 10. 
hath been adjudged. [See 11 Rep. 75,76.) 

See the 22 Car. 2. ch. 11. For making lon! 
Leaſes by the Dean and Chapter of St. Pal: 

Now Obſerve upon all Theſe Statutes 1 
Relation to Ecclefiaſtical Perſons. 1. (# 
That neither of the Reſtraining or Diſalli 
Statutes of the 1 Eliz. or 13 Eliz. do in al 
Sort Alter or Change the Enabling Statute ( 
the 32 H. 8. But leave it for a Pattern i 
many Things for Leaſes to be made to Other 
2. That Leaſes made according to the Er 
ception of the 1 Eliz, or the 13 Eliz. and 90 
Warranted by the Statute of the 32 H 8. 
they are made by a Biſhop, Dean, A 
deacon, or any ſole Corporation,) muſt! 

2 Confirm 


which E 


Corpor: 
and Ch 


ch Laws of England. 


Confirmed by Dean and Chapter, or in the 
(aſe of Parſon and Vicar By Patron and Or- 
n 3 

Aggregate Corporations did never want 
1 Confirmation, 

Therefore to Explain this Matter. 

If a Biſhop makes a Leaſe for One and 
Twenty Years, and all Thoſe Years are ſpent 
fving Three or More (for the Number of 
Years to come is not Material,. the 18 Eliz. 
<, 11. not Extending to Biſhops) yet the 
tihop may make a New Leaſe to Another 
for Twenty-One Years, to begin From the 
Miking, according to the Exception of the 
datute; and this Concurrent Leaſe is Good, 
4 well upon the Exception of the 1 Eliz. in 
the Caſe of Biſhops, as upon the 13 Elix. 
which Extends to Spiritual and Eccleſiaſtical 
Corporations, Aggregate of many, as Deans 
and Chapters, = which the 32 H. 8. did 
not. But the Concurrent Leaſe of the Biſhop 
muſt be Confirmed by the Dean and Chapter 
It not being Warranted by the 32 H. 8. A 
Biſhop cannot make a Concurrent Leaſe for 
Lie or Lives, but only a Concurrent Leaſe 
for Years, upon a Leaſe for Years. 9 the 
Remarks upon the 1 Eliz. ch. 19. ſupra. | 

The Exception of the 1 Eliz. and the 13 
A. doth Differ from the Statute of the 
2 H.8. For the Leaſes for Years to be made 
cording to the Exceptions of the Statutes 
of Elz. muſt begin From the Making ; but by 
tne 32 H. 8. From the Day of the Making, as be- 
bre Obſerved. 

Tho? the Statutes of the 1 and 13 Eliz. do 
not appoint the Leaſe to be made in Writing, 
or by Deed Indented, yet it muſt therein, 
din the other Properties before mention d, 

Hh 3 be 


be made according. to the Pattern of th, 


the Pattern of the 32 H. 8. be followed. 
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32 H 8. The Concurrent Leaſe only E uckbiſ 
cepred. Twenty 
Tho' the Exception in the 1 and 1; p;Miſhree I 
concerning the Accuſtom'd Rent is more Gem vention 
ral than that of the 32 H 8. and no Proviſa ey ma 
made for Impeachment of Waſte, &c. yet mul 


And Tho' by the 1 and 13 Eliz. all Gran | 
and Leaſes made (other than Leaſes for The ons as 


Lives, and Twenty-One Years (without / ears in 


(x) 1 Inft, 
329. à. 
E Rep. 62. 


ing, or Under) according to thoſe Ads) ue Ma! 
be utterly Void; yet Grants, Leaſes, «or 
+ for a Leſſer Time are Good. And Gram f Colli 
Leaſes, &. not Warranted by thoſe Ad ral or 
Good againſt the Leſſor, if He is a Sole Co icars 
== or if an Aggregate Corporatio ears, 
o long as the Dean, or other Head of One, I 
Corporation Remains. For the Statute waiording 
made and intended for the Benefit of the de ion d; 
ceſſor. Therefore they may be Good again nation, 
the Leſſors themſelves, fo long as the Leſſaſleats 
live; or at leaſt ſo long as they continue erm; 
their Places; and may be affirmed by the Se antage. 
ceſſor by the Acceptance of the Rent e Ther 
ſerved. [Sec Of Rents, ch. 2.] ft to be 

Where a Biſhop, &c. makes a Leaſe, wid 27. 
may tend to the Diminution of the RevenuW15s. 13 
of the Biſhoprick, &c. which ſhould maingſW#! the 
tain the Succeſſor, (x) there the Deprivatuſ ent fro 


or Tranſlation of the Biſhop, ec. is all in One 

with his Death. And the like doth Hold i. . 
Caſe of Reſignation. Part o 

Malt u 

| 4 y | . 1 

f Omne Majus includit Minus, Cui Licet quod Miu Concer 
Oc, of 


won Debet Quud Minus oft nen Licere, 4 Rep. 23. 7 
| N pol 


(0.2 Lese England 


kichbiſhops and Biſhops may make Leafes for 
Twenty-One Years, or for One, Two or 


mention'd without any Confirmation. And 
key may make Concurrent Leaſes for Twen- 
„One Years upon Leaſes for Twenty One 
fears From the Making, with Confirmation of 
Dean and Chapter, and with ſuch Qualifica- 
Fons as aforeſaid ; tho there be above Fhree 
ears in Being of the Old Leaſe at the Time 
f Making the New. 2. Deans, Archdea- 
ns, Prebendaries, Cc. Heads and Fellows 
if Colleges, Maſters of Hofpicals, Cathe- 
ral or Collegiate Churches, Parſons and 
Vicars may make Leaſes for Twenty-One 
ears, or any Leſſer Number of Years, or 
Dne, Two or Three Lives in Poſſeſſion, ac- 
xrding to the Qualifications above-men- 
ond; and Concurrent Leaſes, with Confir- 
mation, if they are made within Three 
Years of the Determination of the Former 
Term; Biſhops in this Caſe having the Ad- 
antage. [See of Confirmation, 2 

There are other Statutes concerning Leaſes 
fit to be known. Therefore See the 33 U 8. 
. 27. and Of Corporations, Book 1. ch. 8. pag. 
138, 13 Eliz. ch. 20. Concerning the Lealcs 
of the Benefices of Incumbents that are Ab- 
ent from their Benefices above Eighty Days 
in One Year. [See 14 Eliz. ch. 11. 18 Flis, 
cb. 10 18 Elix. ch. 6. Concerning a Third 
Part of the Rent to be Reſerved in Wheat and 
Malt upon College-Leaſes, Cc. 13 Car. 2. 
cb. 4. 1 Fac. 2. ch. 9. 6 Ann. ch. 5.12 Ann. ch. 22. 
Concerning the King's Power in making Leaſes, 
Gr. of Lands, &c. Parcel of the Dutchy ct 
H h 4 () Corr - 


Upon the whole Matter it appears, 1. That 


kree Lives, with the Qualifications above- 
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(y) 8 Rep. 14. () Cornwal ; and ithe 12 Ann. ch. 4. Se. , 
Concerning Leaſes of Commons Encloſed 3; 
the Meſt- Riding of the County of York, for er 
dowing Poor Vicaridges and Chappelries, 6, 

9. Of Leaſe and Releaſe, 
I have ſhewn before what is a Leaſe. There 
fore now, 1. What is a Releaſe, and How 1; 
vided. 2. Who may make Releaſes. 3. Why 
Things may be Releaſed. 4. How Releaſy 
ſhall be Conſtrued. 5. What is the Conveyangy 
By Leaſe and Releaſe. 6. Of Acquittancy 
(z) Terms of x, A (z) Releaſe {Relaxatio) is a Deed or In 
— Le, ſtrument whereby a Man doth Give or Di 
Noy's Max. charge the Right or Action which He Hath of 
74. Claimeth againſt Another out Of or In bi 
(a) Lit. 445. Land, & c. (a) It is uſually made by the 
1 Inſt. 264 b. Words, Have —_ 3 and for ever 
uit (Quiet) Claimed; or by other Words te 
—_ * 2 fs Purpoſe. He that Releaſeth is the 
Releaſor, and He to whom the Releaſe is mad: 


the Releaſee. Duty G 
.-— 1m ohh They are of (b) Two Sorts (viz.) A ReleaſWMupon R. 
& b. as to Lands, Goods, and Chartels ; and a RelealWſhe by I 


of Actions, whether Real, Perſonal or Min 
[See Of Actions, Book 4. ch. 4.) For I aid, lt 
was a —_ of a Right or Action. 
(c) 1 Inſt. Releaſes alſo are either (c) Expreſs or In 
164. b. plied. An Expreſs Releaſe is the Act of the 
Parcy Releaſing, and is by Deed. An 
plied Releaſe is that which the Law makes 
and is ſometimes by Writing, and ſometime: 
without Writing. As when an Obligee 0 
Creditor makes the Obligor or Debtor his Exe 
cutor ; This is a Releaſe in Law by Writing 
(d) s Rep, But if an Obligor is made (d) Adminiſtrator! 
136. the Goods and Chattels of the Obligee, Thi 
is no Releaſe in Law. When He is made Ex: 
i : cutot 


(h) Exc 
Releaſe 
tor, bu 
dice of 
of an I 
Releaſ 
But if! 
ceive, 


fore (i 
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"tor, This is a Releaſe in Law of the Action; 
u the Duty Remains, for which the Execu- 
gr may Retain ſo much Goods of the Teſta- 
u. (e) If a Feme Obligee or Creditor takes (e) 1 Inft. 
he Obligor or Debtor to Husband, This is 264. b. 
| Releaſe in Law without Writing. Bur if a Rep. 136. 
me Executrix takes the Debtor to Husband, 
This is no Releaſe in Law; for that would 
de a Wrong to the Dead. A Releaſe in Law 
hall be expounded more favourably than a 
Releaſe in Deed. 7 
(f) A Releaſe ſometimes Extinguiſhes the (f) Lit. 30s, 
Thing in the Poſſeſſion of the Releaſee, as 355, * 0 
Rents, Commons, Ge. Sometimes it Transfers ” ** 3 
the Eſtate, as of One Joyntenant to Another; ing 
Sometimes it Enlarges an Eſtate, being made 
by a Reverſioner to the Leſſee in Privity, 
with apt enlarging Words. 
(8) It is of more Force in Law than a Con- (g) 1 Inft. 
frmation, But Note, That if a Charge or 298. b. 
Duty Grows by Record, The Releaſe muſt be 
upon Record. If by Deed, The Releaſe muſt 
be by Deed. | 
2. Who may make Releaſes. 
As a Man may Releaſe any Debt or Duty 
Due to Himſelf, ſo a Man may Releaſe any 
Thing or any Wrong Done to His Wife 
before or after Marriage. And if the Wife is 
(b) Executrix to another, The Husband may ch); Rep. 27; 
Releaſe any Debt or Duty Due to the Teſta- ; 
tor, but not the Feme Executrix to the Preju- 
dice of Her Husband. Regularly the Releaſe 
of an Infant is void, An Infant Executor may 
Releaſe a Debt duly paid co Him as Executor. 
But if he Releaſe thac which He doth not Re- 
ceive, the Releaſe is void. An Executor be- | 
fore (i) Probate of the Will, may Releaſe a (i); Rep. 27. 


Debt 9 Rep. 39 
1 Inſt. 292. b, 


Debt or Duty Due to the Teſtator, becauſ 

He Hath an Abſolute Intereſt of the Debt 

- Him. And tho' He cannot have an Agiq 
before Probate; yet He may Releaſe an 4 

ion. If one Releaſeth and then taketh Adm; 

niſtration, This Releaſe ſhall not bar Him: 

For He had no Right of Action at the Tins 

of the Releaſe. If one Releaſeth as Executor 

(&) 2 Roll. This ſhall Releaſe (k) All Actions which He 


Abr. 409,414: had alſo in his Own Right. One Tenn in Cond 

(1) 1 Init. (I) Common cannot Releaſe to the Other, be. MWThiog 
209. b. cauſe — 2 is — ter. * 
5 3. As to the Things that may or may not be 4. Ut 
C | Releaſed. — l Wher 
1 (m) Lit. 446, It is to be Obſerved, That no (m) Rig ver any 
4 ug. 265.2, Paſſeth by a Releaſe, but the Right which o Have 
11 & b 266. che Releaſor had at the Time of the Release the La 
4 : made. If He Has no Right, the Releaſe is there th 
# void. And if He, To whom a Releaſe is made, al the 
4 Hath nothing in the Lands, That Releaſe ; bere 1 
1 alſo void. Therefore, Suppoſing a Right in ub, & 
1 the Releaſor, and that the Releaſee hath ſome-WM kaſe to 
L (o): Inſt, thing in the Lands, Cc. (n) Landi, Tenements ff the oth: 
N 264. a. & b. and Hereditaments may be Given and Trani-Wi made tc 
N 265. a. fer'd by way of Releaſe, and All Rights to Dilch 
0 Lands, & c. may be Given and Diſcharged byM tere 
it. Rights and Titles to Goods and Chattes, ¶ doth Re 
Actions Real, Perſonal and Mixt, may be bre Juc 

(o] i. Rep. Releaſed. (o) Alſo Conditions annexed ro cutor ; 

112. Eſtates, Powers of Revocation of Uſes, Warran-WM ment. 
2 — 3 ties, Covenants (even before They are broken Church 
0 Rep. 48, by a Releaſe of All Covenants) Services, Rents, I Both ot 
49. Commons, and other Profits to be taken out of Church 
1 Inſt. 265. Lands, may be Diſcharged, Extinguiſhed and i On t 
b.274+b. Determined by a Releaſe to the Tenant of WM Defend: 
the Land, &c. A Condition cannot be Re- — 0 
and, 


wont leaſed upon Condition ; but the Releaſe will 


be WM Remair 


b 3 Lans of Enghand. 


Good and the Condition void. Poſſibilities 
of Enjoying Land, & c. (if They are not Re- 
note and Uncertain, but Near and Common 
poſſibilities) may be Releaſed to Him that 
lach the _— — of mn em Debts, 

Legacies by a Releaſe ot a Legacy, and o- (p) 10 Re 
12 Gates, may be Releaſed betore or after . ""M 
They become Due, A Man cannot Releaſe 
1(q) Perſonal Thing, as an Obligation, upon (q) 1 Roll. 
Condition Subſequent, becauſe a Perſonal Abr. 412, 
Thing once Suſpended is Excinguiſhed for 939! 940. 
erer. 

4. Of the Conſtruction of Releaſes. 

Where Divers Joyn in an Action to Reco- 
rer any Perſonal Thing, of which They are 
to Have the Joynt Benefit or Intereſt (where 
te Law doth not compel Them to Joyn) 
there the Releaſe of (r) One of Them ſhall bar 7) 6 Rep. 25. 
all the Reſt. [See the 23 H. 8. ch. 3.] As 2 Roll. Abr. 
where There are Two Plaintiffs in Debt, Treſ- 410,411,412. 
pak, &c. and one of Them Alone doth Re- 
kaſe to the Defendant ; this is alſo a Bar to 
the other Plaintiff. So if an Obligation be 
made to Two, and One does Release, This is 
Diſcharge with Reſpect to the Other. Where 
there are TwWO Executors, and One Alone 
doth Releaſe a Debt ue to the Teſtator be- 
lore Judgment, This will Bar the other Exe- 
cutor; but not if the Releaſe is after Judg- 
ment, A Releaſe of an Action by one (s) (+) Donvers 
Churchwarden is not Good. Neither can Abr. 788. 
Both of Them Releaſe to the Prejudice of the 
Church. 

On the Other Hand for the Benefit of a 
Defendant. A Releaſe made to the Tenant in 
Tail, or Tenant for Life, of the Right of tue 
Land, ſhall enure to Him that Hath the (t) (+) Lit. 452, 


Remainder or Reverſion. And ſo “ Con verſo. 453. 
If 1 laſt. 267, b. 


476 An Infitute of the Bock IM. 3 
(u) 1 Inſt. If (u) 7wo are Bound joyntly and ſz, 
232. 4. rally in an Obligation or Bond, or och 


3 laſt. 239. Specialty to One, and the Obligee or Cre; and! 
1 — 9 . tor Releaſe to one of Them, This ſhall No Uh | 


374. charge the other. And He ſhall not be R 
lieved in Equity againſt the other thro? Joy, 
rance of the Law. [See the 10 Ann. ch. 
Concerning Partners of a Bankrupt, &c.) N 
a Releaſe from the King to One, ſhall 1, 
enure to the Other. And if Two Commit: 
Treſpaſs againſt One, a Releaſe to one of ther 

ſhall Diſcharge the Other. 
(w) Lit. 500. A Releaſe of All (w) Manner of Actions d 
1 Inſt. 287. b. charges All Real, Perſonal and Mixt Aior 
and bars an Appeal, [See Of A#ions, Bu, 
ch. 4.] And if a Man Releaſeth All Actions, Hi 
(x) 2 Roll. Releaſeth All Actions which He Hath s(t 
Abr. 44% Executor, as well as Others which He Hathi 
_ His Own Right, as before ſaid. A Releaſe 
(y) Lit. 504, All AGions will not Diſcharge(y) Execution 
* = Bar One to Take out Execution. ButaR 
3 = ' leaſe of All Suits will be a Bar to an Execution 
1 Inſt. 289, a. except in the Caſe of the King. A Releal 
291 2. of All Actions will not Diſcharge any Thin 
1 for which the Releaſor had (2) no Cauſe 0 
- 4 Action at the Time of the Releaſe made. Bi 
1 Inſt. 292-b. Money on Bond to be paid at Michaelmas mi 
$ Rep. 153. be Releaſed by the Obligee; becauſe thi 
Right of Action was in Him before. Yet Rent 
payable at that Time cannot be Diſcharg dd) 
a Releaſe of All Actions; nor an Annuit 
But one may Releaſe the Rent, &c. before ti 
Day, by Special Words. It will Releaſe tit 
— due before the making of the k: 
eaſe. 


the Tir 
Deſcen 
Rights 

Exting 
2 Rele: 
not Ext 


peals, F 
ditions, 
fore th 


A Releaſe of All (a) Quarrels amounts only (a) 1 Ing. 
\2 Releaſe of All Actions: So of Contrower- 292. a. 
; and Debates. But if I am Diſpofleſſed of my 
ods, and I Releaſe All Actions, I may take 8 Rep. 153. 
nj 2500 e for ſuch a Releaſe does not 
ur m ig c. b 

A R:lcaſe of all (c) Dues ( Debita) will Re- = Ketzer 
iſe Perſonal Actions and Executions ; but it (c) 1 Inſt, 
ill not Bar a Writ of Account. For there is 291. 4. 
pthing certainly Due, before Account made. > 153. 
dt 2 Releaſe of All Actions will be a Good 404. Abr. 
ar in Account. A Releaſe in full of All 
fccounts, ſhall be extended only to an Ac- 
count. 
One cannot Releaſe a Duty or Debt by His 
(8) ill. 5 

A Releaſe of All (e) Rights in any Lands or ny dag 
enements does Releaſe and Diſcharge all ce): Roll. 
Manner of Rights of Action and Entry; but Abr. 404. 
not a Poſſibility of a Right that He Hath at = Roll. Abr. 
the Time of the Releaſe ; or a Right that ſhall 3%; 
Deſcend to Him afterwards. A Releaſe of all; ; 2 os 
Rights to the Land made to the Terre-Tenant 
Extinguiſhes the Rent iſſuing of the Land. But 
2 Releaſe of All Right In and To Lands doth 
not Extinguiſh (f) Tithes. A Releaſe of All yr 


one's (g.) Title to Lands and Tenements is a (93 _ 
Releaſe of All one's Right. tn 


By a Releaſe of All (h) Covenants, A Co- 8 Rep. 153, 
renant not Broken may be Releaſed, as men- g 
toned before. 6b 01 2 
A Releaſe of All (i) Demands (a Word of; Rep. 71. 
Art) or Claims is the beſt Releaſe of All, and + Rep. 153. 
the moſt effectual Word to Bar Actions, Ap- 10 Rep. 51. 
peals, Rights of Entry into Lands, Titles, Con- ( _ N 
ditions, Covenants Broken, Rents even be- Ja: 
bore the Day of Payment, Commons, Debts, 5 Rep. 71. 


Duties 8 Rep. 153, 
154. 
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293, 814 Tithes; for They are not Things iſſuing on 


| Duties, e Nad Contracts, Recogniꝭs lee N 
4 ces, Statüres, Judgments, Executions, Amul nd ir 
fl ties and Artearages of Araulcies. and Rent en the 
'Þ Eſtovers, & e. But By 4 Releaſe of All Demian h 8. 
| () 5 Rep. à mere (k) Poſſibility is not Releaſed, nor ( babe 
4 50, 51. Venant before it be broken; for there os 
, | nothing to Demand. (2s) Neither is a 10 he Uſe 
i (1) 16 Rep. leaſe of All Demands 4 Diſcharge of a1) ich i 
1 FI, 52. cy Due or Pa able at a Day [See ſupra] nor f he laid 
0 Parſon doth Releaſe All Demands to a Patihi This! 
« (m) 1 Cro. Oner in His Lands, doth It Releaſe the (m og 
4 nd Re 
L of Lands, but a Spiritual Duty. He that Habe Ul 
| (n) 2 Roll. (n) Surety of che Peace cannot Releaſe ic (oPP1y"! 
Abr 491,492- any Words; for the Offender is Bound ie Of 


6. (r 
and is a 
of a Su 
ought t 
bound 
xr Ren 
the * 
ceipt the 
Witneſſ. 
Diſchar 
and Re 
Acquitt 
This 
Proof of 
No De 
pay Me 
Obligee 
b He be 
Quittanc 
may co 
Quitranc 
But oth 


keep the Peace with Reſpect to All the King 
(o)sRep. 153, Subjects. (o) A Releaſe of All Demand | 
154. no Bar in Writ of Error to Reverſe an Outlay 
ry; for it doth not extend to ſuch Writs when 
nothing is Demanded either in Fact or in Las 
But in ſuch Caſe a Releaſe of a Writ of Erro 
(p) 5 Rep.56. is a good Plea. (p) If the King Releaſe 
All Demands, A Right of Inheritance ſhall nd 
be Relealed. 
A Releaſe of an Action or a Right cane 
(q) Lit. 465. be for a (q) Time. It will enure for Ever ift 
1 Inſt. 274.2. be made but for an Hour. 
Thus Releaſes ſhall be Conſtrued, and th 
Words of a Releaſe applied. 
b 7 * is a Conveyance by Leaſe and R 
eaſe 
A Releaſe here is a Conveyance of One 
Intereſt or Right, which He Hath in a Thing 
to Another that Hath the Poſſeſſion thereol 
For Firſt You muſt execute a Leaſe or a Bar 
gain and Sale for Six Months, a Year. & 
To the Intent that by the Vertue thereof ; 
Lelkk 


Jaws — F % | 7 | 
h,'3 Lans of" England. 479 
eſſee may be in Actual Poſſeſſion of the 
nds intended to be Releaſed to Him. And 
en the Leſſee by Vertue of the Statute of the 
Y H. 8. ch. 10. For Ae es into Poſſeſſion, 

Enabled to Take a Grant or Releaſe of the Re- 

hon and Inheritance of the ſaid Lands To 

e Uſe of Himſelf and His Heirs for Ever, &c. 

hich is then accordingly Done, reciting 

te aid Leaſe and Declaring the Ules. 

This is become a very Common Convey- 

ace, (viz.) To paſs Lands by way of Leaſe 

nd Releaſe. It amounteth co a Feoffment, 

he Uſe Drawing after it the Poſſeſſion, an 

applying the Place of Livery and Seilin. 

dee Of Confirmation, infra. | 

6. (r) An Acquittance is a fort of a Releaſe, (r) Terms of 
dis a Diſcharge in Writing, or by Bill, the Law v. 
of a Sum of Money, or other Duty, which 8 
ought to be paid or done. As it one is * 
bound to pay Money upon an Obligation, | 

xr Rent Reſerved upon a Leaſe, Cc. and 

he Party To whom it is Due, upon Re- 

czipt thereof, gives a Writing under His Hand 

Witneſſing that He is paid. This is ſuch a 

Diſcharge in Law That He cannot Demand 

and Recover the Sum or Duty again, it the 
Acquittance is ſnewed. | 

This Acquittance is only an Evidence or 
Proof of Payment, bur not pleadable, becauſe 
No Deed, The Obligor is not Bound to 
py Money upon a ſingle Bond, unleſs the 
Obligee will make Him an Acquittance. Nor 
b He bound to pay it before He hath the Ac- 
quittance. And in this Caſe The Obligor 
may compel the Obligee to make Him an Ac- 
quittance. And ſo it is of a Statute- Merchant. 
but otherwiſe it is in Caſe of an Obligation 

, with 


(s) I Inſt. 


J73- 
3 Rep. 65. 
Noy's Max. 


15. 


(t) S Rep. 117. 
1 Cro. 68. 


(u) Noy's 
Max. 9 
Finch 40. 


(w) 1 Inft. 
295. b. 
b. 


An Inflitute of the Book ! 
with a Condition; for there one may Ave 
Payment. But now alſo, 


By the 3 & 4. Aun. ch. 16. If an Action of Debt 
brought upon a ſingle Bill, if the Defendant Hath da 
the Money Due upon ſuch Bill, ſuch payment m 
be pleaded in Bar of the Action upon ſuch Bill. 


nay ma 
ot Wo! 


(s) If a Rent is behind Twenty Years, uWMinicat 
the Landlord makes an Acquittance for th 
Laſt that is Due, All the Reſt are preſume Confirt 
to be _=_ ; and the Law will Admit no Pro 
againſt this Preſumption. 

If One Hath a Debt upon Bond, and upy 
Book for Wares, &c. from the ſame Perſon 
The Manner of Tender and of the Paymen 
ſhall be directed by Him who maketh the Ten 
der or Payment, and not by Him who A0 
cepteth of it; and the Acquittance ought 
be given accordingly. [See Of Payment of hu Confirm 
ch 2. Ante. | 

An Acquittance in full of All Accounts ſhall} 
Extended only to Accounts. [See Of Reledſs,pene Int 

An Acquittance made by a (u) Mayor of 
Corporation alone (The Town being income 
rated by the Name of Mayor, Sheriff an 
Burgeſſes, & c.) ſhall be Good for the Comme 
Quiet, if there are a Hundred Precedents f 
it. For here The Common Error makes the Lan 

If One acknowledges Himſelf to be fatishc 
By Deed, it is a Good Plea in Bar, without an 
Thing Receiv'd. But an Acquittance wit 
out a Seal is only Evidence of Satisfaction, 
Hath been ſaid. 

10. (w) A Deed of Confirmation is a Conre) 
ance of an Eſtate or Right in Being by H 
that Hath a Larger or Better Eſtate 10 


al. Inc 
creaſe 
creaſe 
Landl 
ant to ! 
In a L 
a) Rec) 
enant 
e Eſtat 
Ipreſs | 


ly. 


th 3. Les of England. 481 4 
ing Granted than the Tenant; whereby a I 
Voidable Eſtate is corroborated, made ſure | 
nd unavoidable ; or whereby a Particular E- 
We is Increaſed. A Confirmation therefore 

nay make a Voidable Eſtate Good, but can- 

ot Work upon an Eſtate that is void either in 

w, or Determined by Expreſs Condition or 

* is * By ng 8 (viz.) 

x) Ratify, ove and Confirm, &'c. He that . 
ar muſt be in Poſſeſſion of the 2 or (ﬆ) Lit. 515. 
Nabe; and He alſo muſt be in Poſſeflion To 

hom the Confirmation is made. 

A Confirmation is almoſt of the Nature of 

Releaſe. 

He that makes the Confirmation is the Con- 

and He To whom it is made, the Confir mee. 

Confirmations are (y) Expreſs or Implied. (y) 1 Inſt. 

rele, as by the Words Ratify, Approve and 295. 2.301. b. 
firm. Implied by Law, as by the Words 

we Given, and Granted, Have Demiſed, 
r. which in ſome Caſes ſhall enure to the 
ame Intent as I Have Confirmed. 

i Every Confirmation is Perfecting, Increa- (2) 9 Rep. 
gor Diminiſhing. Perfedling, As when One 142, ä 
bes an Eſtate Abſolute that was Conditio- * Iaſt. 295. a. 
al. Increaſing, as when an Eſtate at Will is 

creaſed for Years, or an Eſtate for Years 

creaſed for Life, &c. Diminiſhing, as where 

Landlord Confirmeth the Eſtate of His Te- 

nt to Hold by Leſſer Rent, &c. | 

In a Deed of Confirmation it is Proper to 
a) Recite in the Premiſſes the Eſtate of the (a) Weſt's 
enant which is to be Confirmed, and alſo Symb. 1. pt. 
e Eſtate of Him that is to Confirm, and to 8. 457. 

wreſs the Conſideration thereof, if there is 


ly. 


Li In 


ch. 3. Laos f England. 


iſe His Succeffor may Avoid Them. And 
This Confirmation muſt be made in the Life 
of the Biſhop and of the Grantees. [See Of 
Dean and Chapter Book. 1. ch. 3. pag. 47. | 

Alſo, if Tenant for Life Grants a Rent- 
Charge to One and his Heirs, A (g) Third Per- 
on, (viz.) He in the Reverſon muſt Confirm 
4; otherwiſe it is Good only for the Life of 
Tenant for Life. 


(h) There are Eight ſeveral Diverſities be- (h) Lit. 516, 


wirt a Confirmation and a Releaſe ; and There 


law, But many of the Curioſities of ſome 
kinds of Confirmations and Releaſes are ſup- 
fied by Fines to Uſes, by Bargain and Sale 
and Deed Inroll'd, and by Leaſe and Re- 
kale. 

11, (i) An Aſſignment is the Appointing or 
detting over a Right to Another by Theſe 


and Set Over. Have Given or Granted may a» 
mount to a Grant, a Gift, a Leaſe, a Releaſe, 
Confirmation, a Surrender, &c. as hath 
been ſaid ; and it is in the Election of the Par- 
to Uſe Them to which of Theſe Purpoſes 
He Will. But a Releaſe, Confirmation or 
durrender, Cc. cannot Amount to a Grant, 
He. nor a Surrender to a Confirmation or Re- 
kale, & c. becauſe Theſe are Peculiar Man- 
ters of Conveyancing. He that Aſſigns is the 
dſignor, and He co whom the Thing is Aſſign'd 
"ys the Aſignee. 
There may be Aſſignments in Deed and 
Alignments in Law. [| See Of Covenants, ſupra.] 
| TH There 


(f) Note, If a Biſhop hach Two Chapters, (f) Dyer 282. 
Poth muſt Confirm His Grants or Leaſes, or ! Inſt. 301.2; 


(g) Lit. 529. 
1 Inſt. 301.4, 


re Eight Different Cafes wherein a Confirma- 1 Inſt. 296, 
tion and a Releafe have like Operation in 297, &c. 


Words, (wiz.) Have Given, Granted, Aſſign'd 
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484 An Inſtitute of the Book 1 
There may be Aſſignment of Lands piy; 
in Fee, for Life or Years ; Of a Mortgage ſo 
Years forfeited, the Mortgagor being made: 
Party and Confirming the Aſſignment, 0 
an Annuity, Rent-Charge, Judgment, nu 

wa Tee does AM His T 
| a Leſſee does Aſſign over His Term, ( 
(£3 Rep ag. the Lefſor may Charge the Leſſee or Ade 
as He pleaſes; but if He accepts the Rent o 
the Aſſignee (knowing of the Aſſignment) He 
hath Determined His Election, and cannot 
afterwards Sue the Leſſee for the Rent due af 
(1) 3 Rep. 23, ter the Aſſignment. (1) But a Leſſor ſhall not 
64. be forc'd to take the Aſſignee for His Tenant 
A Leaſe for Years Rend'ring Rent with: 
Condition, That if the Leſſee Aſſigneth Hi 
Term, the Leſſor may Re-enter. The Leſſee 
Aſſigneth, and the Leſſor Receiveth the Rent 
(m) z Re p. 64. of the Aſſignee (not (m)knowing of the Aſſign 
ment) It ſhall not Exclude the Leſſor of Hi 
Entry. For the Leſſee ſhall not take Benefi 
of His own Fraud. 
It Leſſee for Years Aſſigns over His Ter 
() Noy's and Dies, (n) His Executors ſhall not be 
Max. 71. Charged for Rent Due after His Deceaſe. 
In an Aſſignment it is Neceſſary to Have 
Covenants on the Aſſignor's Part, to Sane 
Harmleſs of Former Rents, Grants and In 
cumbrances; and for the Delivery of Evi 
dences and Deeds; that the Aſſignor is Ownel 
in Poſſeſſion, and Hath Power to Grant anc 
Aſſign; That the Aſſignee may Quietly Enjoy 
to make further Aſſurance, &c. And it | 
neceſſary to have Covenants on the Aſſignee 
Part, To pay the Rent, co perform Covenants 

Oc. . 


cannot 
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An (o) Authority or Truſt cannot be Aſſign d (o) Perkins 
ger, unleſs it be Granted to Him and His 1 a Grants, 
Affigns. And then ic muſt be in Writing [ See 1 
29 Car. 2. ch. 3. A (p) Right of Entry or Thing Finch. 16,17, 
* Action, or Cauſe of Suit, or Title for Condi- 31. 
ton Broken cannot be Granted or Aſſign'd (p) 1 Inft. 
orer, as hath been ſaid before. ['See Of Grant: . 
ſurs. But See the 32 H. 8. ch. 34. And of 
the King, Book 1. ch. 2. pag. 32, 34:) A Thing 
in Action, as a Bond, a Juſt Debt, is vulgarly 
id to be aſſignable over: But then One muſt 
due for the ſame in the Name of the Aſſignor. 
do that in Reality, it amounts to little more 
than a Letter of Attorney to Sue in His Name. 

One may Give or Aſſign over His Bond, & c. 

1e the (q) Parchment, Paper and Wax, and (ꝗ) 1 1,6. 
the Aſſignee may Keep or Cancel it. Mat- 232. a & b. 
ters of Eaſe and Pleaſure Granted to a Perſon 
cannot be Aſſigned, as to go to Church over 

my Ground, to Dine at my Table, &c. But, 

Generally ſpeaking, Matters of Profit may be 

Granted over. | 


By the 1 Jae. r. ch. 15, The Eſtates of Bankrupts 
my be Aſſign'd Over by the Commiſſioners; and the 
Aſſignees may Bring Actions in their own Names. | . 

By the 10 & 11 V 3, ch. 23. The Judges Certificate For 
Taking and Proſecuting Felons to Conviction, may be 
Align d 9 once. [See Of Larceny from the Houſe, 
Bok, 3. ch. 1. 

By t! 3 & 4 Ann. ch 9. All Notes, whereby Any 
Perſon {.. II Promiſe to pay Another, or Order or Bearer, 
the Money mention'd in ſuch Note, ſhall be Due and 
Payable to ſuch Perſon to whom the ſame.is made Pay. 
ible. And ſuch Note payable to ſuch Perſon, or Or- 
der, ſhall be Aſſignable over in manner as Inland Bills of 
Exchange are. And the Perſon To whom ſuch Money 
b payable may maintain an Action for the ſame, as 
They might upon ſuch Bill of Exchange. And the Per. 
ſon to whom ſuch Note ſo Payable, or Order, is Aſ- 
lgned, or Indorſed, 1 maintain an Attion _ 

13 the 
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the Perſon who Signed, Or any who Indorfed the ſam 
as in Caſe of Inland. Bills, And Recover Damage, wn 
Coſts of Suit 


[See more in the ſaid Statute of Drawing, 
| Accepring or Proteſting Inland Pills. 
(r) 1 Roll. (r) Note, That Inland Bills of 
Abr.6. are Aſſignable by Cuſtom. 


change 


4 1 Vent. 152, | 12 
i1 153- the g 1 ' 
i, ; 2 Ventr. 307, 2 by 5 Lee 84 Bub-Bonds — bs Aﬀign't mer T 
74 310. that 5 
4 See for Exchequer Orders, &c. Ef Ini" 
= Stock, Cc. South Sea Stock, Cc. the r Kr. Hands, 
'Þ Statutes. ] | till Bo 
o 12. An Exchange ( Excambium) is a Mutul Erber 
4 Grant of Equal Intereſt, the One in Exchange de Ex 
. for the Other. It is made by Theſe Words, As a! 
| (viz.) Haye Given, Granted, Confirm'd to 4, hold fo 
| and His Heirs and Aſſigns for Ever in Erb Re 
4 change for, Sc. In this Conveyance the Word ſonal o 
a (s) Exchange is ſo Appropriated by Law, tha Perſons 
= it cannot be expreſſed by other Words. Fre: which 
4 holds do paſs without Livery and Seifin if te nc 
i 10 gry Exchange is uſed ; but it muſt be by hg 
we 5: LICE. . 
. (t) It is Neceſſary to the Perfection of the Deed 
a Eftate, 1. That the Ffate Given be Equal, wich a 
a 1 Inſt. 5o. 2. Fee-fimple for Fee ſimple, &c: Bur it Matter Life 01 
+ iy be of Equal Value, of yield U 

i 1 mediat 
& 11 that ! 
i'd or Manner of the Eſtate material; for Joyt- and w 
{ tenants may Exchange with Tenants in Com Drow! 
=_ mon, Cc. An Exchange with the King b lee ca 
In Good ; tho' He is ſeiſed in His Politick CI 0) H 
city, and a Subject in His Natural Capact): 4 af 


2. The Word Exchange muſt be uſed. } 
There muſt be an Execution by Entry in 1 
i 


—— — 
1 
W — $4 "Say 


ch 3. Laws of England. 


lie of the Parties. For if one Dies before | 
Eatry, the Exchange is void. If it be of 

Things that lye in Grant, it muſt be by Deed. 

If Lands lye in ſeveral Counties, it ought 

o be By Deed Indented. So if the Things 

ye in Grant, tho it be in one County. [See 

the 29 Car. 2. ch. 3.] 

This was a Conveyance frequent in (u) for- (u) 1 Inft, 
ner Times; but now ſeldom uſed ; except 50. b. 
that Parſons ſometimes Exchange their 
Churches and Reſign Them into the Biſhop's 
Hands. But this is not a perfect Exchange 
till Both Parties are Inducted. Therefore if 
Either Dies before They are Both Inducted, 
the Exchange is Void. 

As an Inheritance for an Inheritance, Free- 

bold for a Freehold, Chattells Real for Chat- 

tel Real may be Exchanged, ſo Chattels Per- 

ſonal or Goods may be Exchanged for Chattels 

Perſonal or Goods. But (w) Annuities, Ge. (w) » Ioft. 
which Charge the Perſon only, and do not _ 
concern Lands or Tenements, cannot be Ex- 

changed for Lands or Tenements. 

13. Ax) Surrender (Surſum-Redditio) is à (x) 1 Inſt. 
Deed or Inſtrument in Writing, Teſtifying 337. b. 
with apt Words that the Particular Tenant for 
Life or Years of Lands and Tenements, doth 
yield up the Eſtate to Him that Hath the Im- 
mediate Eſtate in Remainder or Reverſion, 
that He may Have the preſent Poſſeſſion; 
and wherein the Eſtate for Life or Years -p'd 
Drown by mutual Agreement. For the Le 
ke cannot Surrender to the Leſſor againſt 
(y) His Will. But if He to whom the Surren- (y) erk. go, 
der is made do once agree to the fame, He can- 608. ; 
not afterwards Diſagree, 


1i 4 He 
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He that Doth Surrender is the Surrende 
and He to whoſe Uſe it is made, is the Sm. 
deree. It is made by Theſe Words, (viz.) Hat 


| Surrendred, Granted, Given, Yielded up and cn. 


| 3 
Ic ſecor 
of tho' tl 
ad a St! 
#17 2 


firmed, &C. other 
62) 1 Iaſt. Surrenders are of (2) Three Kinds. 1, 1 Ane 
318.3. Surrender properly taken at Common Law, nde of 


ale is 
ot voic 
onſtrue 
To m: 
heſe 1 
feror m 
o make 
perſon £ 
durrend 
lion, 
light. 


which was juſt now Deſcribed. 2. A Surrey, 
der of Copybold or Cuſtomary Eſtates, of 
which we have ſpoken before. | See Of Ci. 
hold Eſtates, ch. 1. ante.) 3. A Surrender in: 
properiy Taken, as of a Deed, a Patent, a 

ent newly Created, and of a Fee-ſimple to 
the King. A Surrender at Common Law is alſo 
of Two Sorts. 1. A. Surrender in Deed, or by 
expreſs Words in Writing; where the Word; 
of the Leſſee to the Leſſor prove a ſufficient 
Aſſent to give him his Eſtate back again 


This is a Surrender in Deed, if the Leſſor lim the 

agrees to it. There is alſo a Surrender Mn Rem: 

Deed, and that is of Things that lie in Grant, Ne no E 

(a) 5 Rep. 11. 2. A Surrender in Law is that which ee mu 
6 Rep. 69, wrought by Operation of Law; as if one {ſn the 1 
* 67- makes a Leaſe for Years to begin at Micha fa: ſc 
338.4. as next, and the Leſſee before Micbaclnu We Dro 
takes a New Leaſe for Yeats to begin preſent- Narrend 

ly, or at Michaelmas; this is a Surrender in {Wenant 

Law of the Former Eſtate. So if One ha- {Wſhele a 

ving a Leaſe, and during the Term takes a rend 

New Leaſe, this is a Surrender in Law of the {Wnult be 

Former Leaſe. But a Future Intereſt cannot {Wurrend 

be ſurrendered by Deed in Expreſs Words, Ne n 

cauſe there is no Reverſion wherein it may Night, 


Drown. So that in ſome Caſes a Surrender . The 

in Law is of Greater force than a Surrender in Nis El 

Deed. And this Surrender in Law by taking et in 

a new Leaſe holds, tho' the ſecond Leaſe is {Wnt fo 

(b)s Rep. 13. for a (b) Leſſer Term than the firſt ; and * nion 
the 
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ſecond Leaſe is voidable by a (c) Condition, (c) 1 Inſt. 
tho the ſecond Leaſe is made to the Leſſee 2:3. b. 
Aa Stranger, or to the Leſſee and His Wife, 3 Cto. 259. 
+, [2uere, If an Officer for Life Accepts of 
other Grant of the ſame Office to Himſelf 
nd Another.) But the ſecond Leaſe muſt be 
ade of the ſame Thing whereof the Firſt - 
ale is made; and muſt be good in Law and 
ot void, (d) or elſe perhaps it will not be (d) 2 Roll. 
\nſtrued a Surrender. Abr. 497. 
To make a Good Surrender in Deed of Lands, 
heſe Things ate Requiſite. 1. The Surren- 
ror muſt be a Perſon able to Grant and 
omake a Surrender; and the Surrendree a 
perſon able to receive and take it. 2. The 
durrendror muſt Have an Eſtate in (e) Poſ. (e) 1 Iaſt. 
on, and not a Bare Right or a Future 338. a. 
tight. 3. The Surrender muſt be made To 
im that Hath the next (f) immediate Eſtate (f) Perk 58 
n Remainder and Reverſion, and there muſt 588. ” 
e no Eſtate Coming between. 4. The Surren- 2 Iaſt. 337. b. 
free muſt have a Higher or (g) Greater Eſtate 2? 5 Max. 
the Thing Surrendred than the Surrendror (s ) Perk 58 
ath, ſo that the Eſtate of the Surrendror may 590. "In 
x Drowned therein; for if Leſſee for Life 
burrender to Him in Remainder for Years, or 
enant for Life Surrender to Tenant for Life, 
Theſe are void Surrenders ; becauſe the Eſtate 
burrendred cannot be Drowned. 5. There 
uſt be a (h) Privity of Eſtate betwixt the . 
burrendror and Surrendree. 6. The Surren- { r 
ee muſt Have an Eſtate in His (i) own 4 8 
light, and not in the Right of His Wife, Cc. () Perk. 584, 
„The Surrendree muſt be (k) ſole ſeiſed of OY 
's Eſtate in Remainder or Reverſion, and n 
ot in Joyntenancy. Therefore One Joynte- 2 Roll Abr 
ant for Lite cannot Surrender to His Com 494. ; 
mon in Fee, For Every Joyntenant is 

| ſeiſed 
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(n) Perk. 61 5. 
Noy's Max. 


T3- 
(o) 1 Inſt. 
333. a. 


der or Reverſion. As one may Surrender a 


ſeiſed of the whole in Poſſeſſion in and thr, 
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the whole Land. 8. The Surrendree muſt {1 
Agree to the Surrender, as before obſerye, 
(m) A Maſter of an Hoſpital (being 
ſole Corporation) by the Conſent of ff 
Brethren makes a Leaſe for Years of Pan 
their Poſſeſſion, and the Leſſee for Year, , 
terwards is made Maſter, the Term is Drow 
ed; For One cannot have a Term for Vea 
in his Own Right, and a Freehold in Another 
Right together. As if a Leſſee for Years take 
a Feme Leſfor to Wife, But one may Hare 
Freehold in his own Right, and a Term ir 
Another's Right. Therefore if a Leſſor take 
the Leſſee to Wife, the Term is not DrownedWMizens A 
but He is poſſeſſed of the Term in her Rigi =. 
During the Coverture. So if a Leſſee mat £49 
che Leſſor His Executor, the Term is nd 
Drowned. 
In a Corporation Aggregate of many, if Peed m 
Leſſee for Years of Part of their Poſſeſſio i" * fo 
made Maſter, the Term is not Extinguiſhed rower 
no more than if the Leſſee had been made oi Cant. 
of the Members of the Corporation. ue 2 N 
Surrenders muſt not be made of Eſtates it 1 
Fee. ſimple or Fre- tail, nor of Rights, or Tiles o en! 
ly to Eſtates for Life or Years; nor yet e Xt 
(n) Part of an Eſtate for Life or Years, as 7 
Seven Years out of Ten, &c. One may Su” 5 
render any Eſtate for Life (o) without Liver 05 wy 
of Seiſin; becauſe it is but a Reſtoring the 6004 F 
ſtate again to Him in the immediate Remat "ky 
Eſtate Abſolutely for Nears, fo one may Sur ones 
render an Eſtate for Years Determinable upo F ) 
Lives. And Surrenders may be of Metlu * 
ages, Lands, Commons, Rents, or a) 
Things that are Grantable ; either Abſolute! 
I 0 


ied 


Laws of England. 


4 i 
1 


urrender, It may enure to other Furpoſes, 
4 rake Effect by way of Grant; if there 
ſufficient Words in the Deed. 


len- Charge ſhall continue notwichſtanding 
nc Surrender. 


By the 29 Car. 2. ch. 3. No Eſtates of Freehold, or of 
erm for Years, or any uncertain Intereſt (not being 
opyhold or Cuſtomary Eſtates) ſhall be Aud, 
game or Swrrendred unleſs by Deed, or Note in 
Writing, Signed by the Parties making them, or their 
Agents Authorized by Writing, or unleſs by Operation 
of Law, [See of Surrenders in Copybold Eflates, ch. 1. and 
Of Leaſes, ante.] 


4. A Revocation or New Declaration is a 
Deed made Purſuant to ſome Proviſo contained 
Win former Deed. or Conveyance; Giving 
Power to Revoke or call back ſomething 
MWGranted ; and by a New Declaration to Cre- 
ae a New _ Eſtate of the Lands; aſter which 
Revocation and Declaration the Lands ſhall 


Voluntary Conveyances, and are become ve- 
y frequent, and pals by raifing of Ules ac- 
cording to the 27 H 8. ch. 10. For being 
Coupled with an Uſe They are allow'd to be 
Good, and not Repugnant to the former E- 
lates. Bur in Cale of a Feoffment or other 
Conveyance, whereby the Feoffee or Grantee 
b in By the Common Law, Such Proviſo would 
de merely Repugnant and Void. 


Theſe 


upon (p) Condition Precedent orSubſequent. (p) Perk 624. 
dar where Things may not paſs by way of (J) Perk. 588. 


[fTenant for Life Grants a (r) Rent. Charge, () 1 Iſt. 
ad afterwards doth Surrender His Land; the 338. b. 


ſettle accordingly. (s) Theſe Proviſe's con- (s) 1 Inſt. 
nining Power of Revocation are crept into 237.8. 
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Theſe Reyocations are favourably Interyy 
ed, becauſe many Men's Inheritances depery 
upon Them. [ But See 27 Eliz. cb. 4. 

(s) Some Things may be Revoked of Courſs 


; 50 8Rep. 
if (5) 8Rep. 82. |, ©; They are made irrevocably by Exyref jr 15 
Words; as a Letter of Attorney, a Submiſfol ers of 
i to an Award, a Teſtament or Laſt Will; {Mi 
= Theſe of Their Own Nature are Revocable 
| 15. A Statute is a Bond or Obligation of 8, B 
; cord. This Word is alſo uſed for an 440 þ call 
Ml Parliament. But Here it is called a Statue eco 
4 becauſe it is made according to the Form bu e ©? 
1 vided by Statutes or Acts of Parliament. Reco 
The Debtor, or He that Enters into the Su a 
tute or Bond, is called the Recognizor or C . — 
= for, and the Debtee, or He to whom it is made A. 8, ch 
$ is called the Recognizee or Conuſee. | , 
I Statutes are of Three Kinds. A Statute 5 — 
Þ Merchant, a Statute-Staple, a Recognizance. their Ab! 
4 1. A Statute-Merchant was contriv'd for th ple at 
ol Security of Merchants only ; yet at this Da y rogeth 
'# it is uſed by Others, and is become one of thy 2 
3 Common Aſſurances of the Kingdom. Cet nd ich 
{aj the 31 H. 6. ch. 9. and Of Eſtates by Statut ut, anc 
5 Merchant, ch. 1. ante. | | the Se; 
10 2. A Statute-Sraple was invented and is uſe 8 py 
| only for Merchants and Merchandizes of thi 0b = 
4 ſame Staple; and is of the ſame Nature wit 1 
i a Statute- Merchant, and moſt properly call boceſs, 
f | a Statute-Staple. [See the 23 H. 8. ch. 6.] Bude up 
In Theſe are almoſt out of Uſe. [See Of EA Nene 
100 provided 
i by Statute-Staple, ch. 1. ante. | * by 
þ By the 33 H. 8 ch, 39. All Obligations and Sperialti 4 
0 (ſo 174 becauſe They — be Spectally and * ab 
| j Pleaded) Due to the King are in the Nature of Statut 
i Scaple. 
1 The 
i dance p 


1.3 Laws of England. 

the 27 Eliz. ch. 4. Every Statute-Merchant or 
Suple that is taken according to the 23 fl. 8. ch. 6. muſt 
brought ro the Clerk of the Recognizances, within 
dur Months after the Acknowledgment thereof, and 
Fat'd in His Office, or elſe ſhall be void againſt Pur- 


auſers of Lands chargeable therewith, and againſt His 
Heirs, Executors, Adminiſtrators and Aſſigns. 


; But there is a Statute-Staple improperly 
b call'd, which is a Recognizance or Bond of 
Record, Teſtifying that the Recognizor doth 
owe to the Recognizee a Sum of Money, 

Recognizances in General are of ſeveral 


T0 
1. One Founded upon the Statute of the 23 
H 8. ch. 6. For, 


By the 23. H. 8. ch. 6. The Chief Juſtices of the 
eur“, Bench and Common Pleas in Term-Time, or (in 
their Abſence Out of the Term) The Mayor of the 
Saple at Weſtminſter and the Recorder of London, joynt- 
V together, ſhall have Power to take Recognizances for 
the Payment of a Debt in this Form, Noverine Uni ver ſi, 
be. And it ſhall be Sealed with the Seal of the Conuſor, 
nd with the Seel of the King appointed for that Pur. 
poſe, and with the Seal of one of the Chief Juſtices, 
the Seal of the ſaid Mayor of the Staple and Recor- 
der, Cc. The Clerk of the Recognizances ſhall enroll 
ach Obligation, &c. The Recognizees, &c. of ſuch 
Obligations, their Executors and Adminiſtrators, ſhall 
te in Every Point againſt ſuch Recognizor, &c. like 
Proceſs, Execution and Advantage as Hath been Had or 
made upon the Stature-Staple, Ce. And if the Tenant 
Execution be Evicted, He ſhall Have the Remedy 
provided for Tenants By Execution upon the Statute- 
Naple by the Act of the 32 H. 8. ch 5. [Sce the 32 h. 
#5. For the Continuation of Debts upon Execution: 
a Expoſition of that Statute 1 Iſt. 289. b. 4 Rep. 


The Execution upon a Statute or Recogni- 
wnce purſuant to the 23 H. 8. ch. 6. is called 


a Extent, And the Body of the 9 
1 
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(if He is Lay) and Alt His Lands, Tenemes 
and Heredicaments that were in His Hand, Meg" 
the Time of the Acknowledging the Stay 
or After, and into whofe Hands ſoever the 
come, whether Corporeal ot Incorporeal, x 
liable to the Extent. Lands, &c. that are C 
pyhold are ſubje& to the Extent only During 
the Life of the Conuſor. Goods and Chatte 
as Leaſes for Years, Cartel, Cc. that are i 
His Own Hands, and not Sold Bond Fide, 00 
for valuable Confideration, are liable alſo ts 
the Extent. 
„(t) If Two or more joyn in a Recognizance Jn it 
&c. The Lands of All ought Equally to bc af 

Charged. 

This Kind of Recognizance may be uſed h 


Merchants or Any others for Payment * Y 
Debts, or To ſtrengthen other Aſſurance ; he: 
2, There are other Recognizances that mz 1 ck 
be taken before the Lord Chancellor or Ke . 
er, Maſter of the Rolls, a Maſter in Chance * Obl 
ry, a Judge, a Baron of the Exchequer, if Here 
Juſtice of Peace, Cc. But the Proceeding 7... 
on theſe Sort of Recognizances are DitferenW, 5 
from the Proceedings upon the Statutes and ; * 
the Recognizances firſt mention d. Ie Fir 
Conuſee upon theſe Recognizances ſhall hben A 
che ſame Things in Execution as one mafic F 
Have after a Judgment in the King's Bench 0 yond 5 
Common Pleas. | See 11 Ed. 1. Acton Bumd det 1 
13 Ed 1. De Mercatoribus. 27 Fd 3. ch. 9. 1 Words 
Eliz. ch. 5. 27 Eliz. ch. 4. 16 & 17 C Lealed 
ch. 5. 29 Car. 2. cb. 3. See alſo Who may lu nowie 
chaſe and Convey, ante, and Of Action of Deit make 2 
Judgment, Execution, & c. Book 4. ch. 4. f 
See the 21 Fac. 1. ch. 26. and of Felony, Bot; 
cb. 1.] 50 4 


Þy 136, 2 2 


ny the 2 un, ch. 4. 5 Ann ch. 18. 6 aun. ch. 35, 


Joments, Statutes, R<cognizances, Cc. ſhall not af. 
Lands in the County of Tork, unleſs They are Re- 


fired, Os. ; 
gy the 7 An ch. 20. Statutes, Recognizances and 


aigments, ſhall not bind Lands, Oc. in Middlefex, un- 
i Encerd in the New Publick Regiſters Office, Cc. 


y with a Condition for Payment of Money, 
To Do or To Suffer ſome Act or Thing, 
+; If it is without Condition, It is call'd a 
A; which is ſometimes with a Penalty, and 
hen it is call'd a Penal Bill or Simple Bond. 
fit is without Seal, it is a Single Bill and no 
Deed. [See the 9 & 10 V. z. cb. 17. For 
Better Payment of Inland Bills of Exchange. 
04 Ann. ch 9. 5. Ann. ch. 2.] Concerning 
Promiſory Notes, Cc. and Bills of Exchange. ] 

He that Enters into the Obligation or Bond 
b the Obligor, and He to whom it is made is 
the Obligee. 

Here We may Conſider, 1. The Form of an 
Obligation, 2. The Condition of an Obligation, 
and 3. What Obligations and Conditions are Void. 


the Firſt or Third Perſon. In the Third Per- 
ſon notwithſtanding the 38 Ed. ch. 4. which 
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16. (u) An Obligation, according to our (v) 1 Inft, 
ommon Law, is a Bond containing a Penal- 172. a. 


1. As to the Form, (w) It may be made in ( 1 Inſt. 


229. a. &. b. 


doth Extend only to Obligations made be- 


yond Sea. But the Uſual way is Beſt, as No- 
verint Univerſi per Præſentes Me &c. Yet Any 
Words in Writing , on Parchment or Paper, 
*aled and Delivered, whereby one doth Ac- 
knowledge Himſelf Indebted to Another, will 
make a Good Obligation. And tho' a Writ- 


— 


(v) 4 Communi Olſervantid Non eſt Recedendum. 1 Iaſt. 
136. a' 229. a. 
ing 
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(x) 2 Roll. 
Abr. 149. 


( Dyer 19. 
5 Rep. 103. 
2 Roll. Abc. 
148. 


(z) 2 Roll. 
Abr. 146. 


Ala) r Inft, 


| 108. A. 


(b) 2 Roll. 
Abr. 149. 


(e) 1 Iaſt. 
209. a 

(e) Lit. 734. 
I Laſt. 386. a. 


(d) 4Rep. 22, 


Ch. 


to pay 
the An 
Inherit: 
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ing made in the Form of a (x) Stature (wid 
the Party Seals and Delivers, but is not Seal 
by the King, Cc.) is not a Good Statute, y, 
it may be a Good Obligation. 


A Bond may be made from One to On ratio! 
From One to Two, Three, &c. From Twodl tbeir 5 
More to One, From Two or More to Two Accel. 
More. If Two or More are Bound in ion, [ 


Obligation thus, Obligamus Nos, without (ay 
ing more, The Obligation is Joynt and ng 
Several. (y) But if it be thus, Obligamus Ny 


poratio! 
Goto t 


& Utrumque Noſtrim, or Unumquemque Noſtrin (f A 
or Quemlibet, or Alterum Noſtrum, This Obli re 
put lor 


gation is Both Joynt and Several. If the Ot 
ligation is thus, (z) Memorandum that ] Shall py 
&c. It is Good. If one Binds Himſelf to An 
other to pay Ten Pounds, and does not { 
(a) When, The Obligation is Good and the 
Money is Due Preſently. If the Obligatior 
is, That I own my Self indebted to One I 
be never paid, The Obligation is Good ant 
the Solvendum void, and the Money is Pre 
ſently Due: So if A. Binds Himſelf to B. 
Twenty Pounds to be paid to A. where 
It ſhould be To be paid to B. The Obliga 
tion is Good and the Solvendum void. If a 
Obligation is made without Binding the ( 
Executors by Name, yet They are Bound. | 
an Obligation is made thus, Obligo me (leaving 
out Heredes) Executores & Adminiſtratores Me 
The (c) Executors and Adminiſtrators are 
bound by it, but not the Heir. The King 
Debts are payable by the Heir, tho' He is not 
named in any Specialty. [See the 33 H 
ch. 29.] And if an Obligation is made to On 
and His Heirs, the Executors and Admin 
niſtrators may take Advant ge of it and throd 
it upon the Heir, (c) If one Binds His Heis 

{( 


Intent C 
herefc 
int; fo. 
ewteen 
or the 
ourabi, 
Inces tO 
o the I 
hat 1: 
ontain 
he Sum 
ciently 
raintn; 
vell Ex 
ay be 
Ubligat 
gation 
bout, . 
but if 


(f) Mai 
lep. 39 
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Wo pay a Sum of Money, it is void; becauſe 
te Anceſtor was not bound. Copyhold of 
Inheritance ſhall not be Aſſets to bind the | 
Heir upon an Obligation. (e) A Sole Cor: (e) 4 Rep.c5, 
poration, as Biſhop, Parſon, & cc. cannot bind 1 Inſt. 18. b. 
their Succeſſors, or Take an Obligation to Their 
tucceſſors. For no Chattel can go in Succeſ- 
fon, [See Concerning The Chamberlain of 
Inden, Book I. ch. 8.] But in Caſe of a Cor- 
poration Aggregate, which never Dies, it may 
Goto the — 3 

) An Obligation may be Good tho' it con- . 
kalte Latin, Falſe Exgliſh, or tho” Latin is _ Rep- 
wt for Engliſh, or Engliſh for Latin, if the 2 Roll. Abr. 
Intent of the Parties may ſufficiently appear. 246,147,148: 
herefore if Fohannes is put for Fobannem, Wi- 
un; for Viginti, Septungintis for Septuagintis, 
ewteen for Seventeen, &c. It is Good enough. 
or the Law Doth make a Reaſonable and Fa- 
ourable Conſtruction of Deeds arid Convey- 
Inces to Support them, if Poſſible, according 
o the Intent of the Parties; but will Reject 
hat is Uncertain. The Principal Things 
ontain'd in An Obligation are the Parties and 
he Sum of Money; and when Both are ſuf- 
cently Expreſſed and Underſtood without 
gaining, it will ſerve if the Obligation is 
ell Executed. The Sum of Money Intended 
ay be often found out by Comparing the 
Obligation and Condition; becauſe the Ob- 
gation is uſually in a Double Sum, or there- 
bout, to the Sum mention'd in the Condition. 
but if the Obligation is To Do a Collateral 


_— — ̃ — 


(f) Mala Grammatica non viti at Cartam, 1 Inſt. 146. b. 
lep. 39. 9 Rep. 48. | N . 
K k Thing, 
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261. b. ; 
2 Roll. Abr. 
27+ 


{i);Saund.66. 


(k) 1 Iaſt. 


206. a, 
5 Rep. 22. 
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Thing, There will be Greater Dificyſſvtcret 


11 one Binds Himſelf by the Obligation j 
Quinque agentis Libris or in Quinagentis ot Sy 
intis Libris, &c. Theſes Obligations are voie 
ecauſs the Meaning is Uncertain, RB 
There may be a Remedy in Chancery for ſu 
Miſtakes. 

If an Obligation Hath not a ( 2 Date, or 
Falſe or Impoſſible Date, Cc. It is a Goo 
Obligation from che Delivery, if Sealed: 
Delivered. If it is made (h) beyond Sea an 
Dated at. Bourdeaux, it may be ſued Here | 
England in what Place the Plaintiff pleaſes, ; 
at Baurdeaux in England in the County of M; 
dleſex. 


re, G 
hut if cl 
ble at 

he Ob] 
100 of 
arts in 
Ible at 
ſrerwa 
I the / 
o Perfo 
5 made 


By the 33 H 8. ch. 39. All Obligations and Speci "y ip 
ties muſt be made To the King thus, Domino Denim 1 4 Y 
gi, and To no other for His Uſe, Selvendum Down end. 
gi Haredibus vel Executoribus ſuis. And Theſe will Hi unctive 
the Effect of a Starute-Staple, Cc. and if Unpaid ue Tin 
Time of the King's Death, He may Diſpoſe of Then i Mime w 


cprdingly, either To His Heirs or Executors, q 


I One 


2. The Condition of an Obligation is eitht 
d no ( 


Writ under it or Indorſed; and ſo it becom 


a Bond Conditional; and if the Condition "4 pale 
performed, the Penalty is ſaved, (i) A Sing 0 e Ac 
Obligation is taken moſt in Favour of the Tn | 
ligze ; but an Obligation with a Condition ne 
taken moſt in Favour of the Obligor. Fort 1 and 
Condition is made for His Benefit. 10 no 

When the Condition of the Obligation 1 Ti 
To Do any Lawful or Poſſible Thing, {ut n can 
Condition is Good. (k) But if the Cond VI th 
tion for Payment of Money be made Imp Ne tt 
ſible, as to make Payment on the 30th df! = 


bruary, it ſhall be paid preſently, In * 
Wil 


ch 3. Cavs of England. 

dere the Condition of a Bond, Recognizance, 
r is Poſſible at the Time of making the Con- 
ion, and before the ſame can be perform'd, 
he Condition becomes impoſſible By the 
+ of God, or of the Law, or of the Obli- 
ge, Cc. Then the Obligation, © c. is Saved. 
but if the Condition of a Bond, &. is impoſ- 
ee at the Time of making the Condition, 
he Obligation is Single. Where the Condi- 
oo of an Obligation doth conſiſt of Two 


ble at the Time of the Obligation made, and 
ſterwards one of Them becometh impoſſible 
the Act of God, The Obligor is not Bound 


zmade for the Benefit of the Obligor that 
e might Have His Election to perform the 
One or the Other to ſave the Penalty of the 
bond. Otherwiſe, If one Part of the Diſ- 
untive was not poſſible to be perſorm'd at 
he Time of the Obligation made, and the 
lime when the Condition was to be perform- 


l. 
If One binds Himſelf to pay Money, Cc. 


I the Act is Tranſitory or not tied to a certain 


a Time During His Life to perform it, 
nd cannot be Haſten'd by Requeſt. But 
Mere the Condition of the Obligation is Lo- 
ih if the Concurrence of the Obligor and 
bligee is Requifite, The Obligee muſt 


K k 2 may 


oPerform the other Part; for the Condition 


alten it by Requeſt. Yet if the Obligor 
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arts in the (1) Disjun&ive, and Both are poſ- (1) 5 Rep. 22. 


d no (m Time is Limited, The Money, &c. is (m) 6 Rep. 


obe paid preſently (i e.) in Convenient Time, 30, 1. 
I Init. 209 a. 


lace. If the Act to be Done is Local or to — 1 


e Done at a certain Place, as to go to Reme, 1 Roll Abr. 
pc, and the Obligbr is to Do the ſole AR, 437. 
nd no Time is Limited, The Obligor 


219. 3. 
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may perſom it in His Abſence, There c. 3 

Obligor ought to Do it in Convenient Tim blgat. 

and Hath not Time During His Life. en A 

the Difference Of a Condition of a FeoffmenWMt, ar 

in Fee to pay Money, where no Time i; In is 

mited, &c. 1 Inſt. 208. a. & b 209. a.] barg d 

ane n) If the Condition of an Obligation is I Payn 
Ind. 2 16 b. pay Money, or To Do the like Tranſitory A rang 
to the Obligee on a certain Day, and no Pla orle, e 

is named where it ſhall be paid, The Obiga the C 

muſt at His Peril ſeek our the Obligee, if Mole, e 

is within the Kingdom at the Time when Honey! 

Thing is to be Done. But if the Conditin!M2nct 

of a Bond is To Deliver Twenty Quarter; other 

Wheat, The Obligor is not Bound to carry ondiric 

about, and ſeek the Obligee, but the Obige Ob 

before the Day muſt go to the Obligee, t aticlacti 

know where He will appoint to Receive i car 

Co): Taft.211. and then He muſt Deliver it accordingly. oi" it the 
ws And if the Place is certain, and yet the pn ith give 
ment may be at any Time During Life, df" tis 

Obligor cannot Tender the Money when MP)! © 

will, but He muſt firſt give the Obligee Ten 

tice to Attend { See Tender of Rent. ch. 2. anWf®) the 

(p) x Inft. (p) If a Place is named and the Money is pal* Obli 
212.2. & b. at Any other Place, and even Received bei and 
1 Roll. Abr. the Day, The Condition is Performed. I ud, TI 
456. it was a Duty preſently! and is to be eſteen e Po! 
: Payment at the Day. If a Man is Bound einer 
fq) 8 Rep. pay Money at (q) ſeveral Days, the Penalty [f the « 
not forfeited till All the Days are paſt. Þ Lawf 
nor pal if the Bond is with a Condition, It may! Poligor 1 
23 ſo worded as to enable the Obligee to Sue other 
Penalty upon the firſt Default. | See Pa Procla 

of Rent ch 2. ante, and Action of Debt, Buik the Ce 

8 ch. 4.] Where the Obligor is To Do any 15 18 
_— Collateral Thing, or which is not Parcel of | = 


h 3 Laws of England. 
hbligation, as To Deliver a Horfe, To ſtand 
an Award, Cc. If the Obligor does His 
art, and the Obligee refuſeth, The Condi- 
mn is Perform'd, and the Obligation Difſ- 
dag d for Ever. When the Condition is 
Payment of Moncy, (to the Party, not to 
ranger) then if the Obligee (s) Accepts an 
orſe, Ce. in Satisfaction, It is Good. But 
the Condition were for the Delivery of a 
arſe, Cc. there tho the Obligee accepts of 
oney in Lieu of the Horſe, Cc. it is no Per- 
mance of the Condition. And ſo it is in 
|| other Collateral Conditions. Where the 
ondition is for Payment of Twenty Pounds, 


m cannot be a Satisfaction for a Greater. 
tif the Obligee, after He Hath receiv'd Part, 
th give an Acquittance under His Seal in 
Satisfaction of the Whole, It is Sufficient. 


ay the Parties do Account together, and 
e Obligee did owe Five Pounds ro the Obli- 
or, and That Sum is allowed and the Reſidue 
pid, This is a Good Satisfaction, tho' the 
de Pounds was not paid, but by Way of 


etainer. 


Lawful Money of Great Britain, and the 


ings is no Good Payment. 

In All Cafes when the Condition is not 
tormed, The Obligation is Forfeited ; en! 
k 3 till 


che Condition is To pay Twenty Pounds 
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(s) 9 Rep. 78. 
1 Inſt, 212 b. 


he Obligor cannot pay a (t) Leſſer Sum in (t) 5 Rep. 27. 
tifation of the Whole, becauſe a Leſſer » Inſt. 212. b. 


If the Obligor is bound by Condition to (u) 1 laſt. 
Ten Pounds at a certain Day, and at the 212. b. 213. 3. 


ligor pays the Money in (w) French, Spaniſh. jg) Termsct 
other Curraxt Money by Act of Parliament (I 
Proclamation, This is a Good Performance verb. Coin. 
the Condition. ut a Payment in (x) Far- — 5 207.2. 


(x) 2 Inſt. 
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) 1 Inft. 
0). a. &. b. 
1 Roll. Abr. 
449, 450, 
451, 452- 


(2) 10 Rep- 
101. 


11 Rep. 53. 


I alt. 206. b 


29 5 Rep. 
119% 
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till then it cannot be Forfeited. And yet, | 
the Obligee Himſelf is the (y) Cauſe of the 
Breach of the Condition, or if He is to dt 
the firſt Act, and will not Do it; or the Thins 
to be Done by the Condition is now become 
Impoſſible by the Act of God, or of the Law 
The Obligation is not Forfeited, but Dj 
charged for Ever. 
In the Condition of a Counter-Boud To Save 
Surety Harmleſs, fuch General Words (viz, 
To Save Harmleſs may be ſufficient. But it 
the Beſt way (After the Repetition of the O 
ligation and Condition) to fix a certain Tiny 
for the Payment of the Principal Money, u 
on Default of which the Penalty of the Harm 
leſs Bond to be Forfeited. Otherwiſe Yo 


will be in Continual Danger of being S By 
by the neglect of Payment of Him for when « 
| | wy e! 
You were Surety. geeurit 
By the 4 & 5 Ann. ch. 16. In Debt upon Bond, ift 
Defendant before Action brought hath paid the Princ 7. 
pal and Intereſt due by the Condition or Defeunei Defea 
He may Plead Payment in Bar. And Pending an Adio Dee. 
on ſuch Bond, The Defendant may bring in Princip Deſea 
Intereſt and Coſts in Law and Equity; and the Co 
ſhall give. Judgment to Diſcharge the Defendant. duc 
3. Obligations and Conditions are Void Ml azan 
8 are (2) Unlawful. Alſo The Obligat to Ant 
is Void by the Performance of the Condition Defea 
or By a Releaſe of it. [ See How Deed: a muſt | 
made Void infra ] If the Condition is Unceriay be m 
or Unintelligible, It is Void, tho? the Bond I made 
Good. If an Obligation is made to me an Partie 
Delivered to J. S. for my Uſe, and when _ __ 
Tender'd to Me I Do (a) Diſagree to it, It! 
Void. If an Obligation is made to My Vi 0 


Ch. 3. Laws of England. 

and I Diſagree to it, It is Void. If an Obli. 
oation Depends upon, or is Neceſſary to ſome 
other Deed, and the Deed becomes Void, 


tions, ſupra. 


By the 23 H 6. cb. 10. Obligations of Any Perſon in 
Ward for Appearance at the Day mention'd in the Writ 
xe made Void, If They are not made To the Sheriff; 
nd in ſuch manner as by that Sᷓtatute is appointed. 

See the 33 H. 8. ch. 39. and Of Statutes, ſupra. 

By the 5 & 6 Ed. 6. ch: 16, Bonds that concern the 
Buying and Selling of Offices are Void. 

By the 13 Eliz. ch. 5, Bonds, c. made to Avoid the 
Debe or Duty of Others ſhall (as to the Parry whoſe 
Debt or Duty is endeavoured to be Avoided) be Void. 

By the 14 Eliz. ch. 11. All Bonds with Conditions 
for Enjoying Spiritual Livings Contrary to the 13 Elix. 
tl. 20. are made Void. : 

By the 12 wn. Sefſ. 2. ch. 16. Bonds upon Exceſ- 
five Uſury are Void. 

The 16 Car. 2. eb. 7. and the 9 Am. ch, 14. makes All 
Kcurities Obtain'd by Gaming Void. 


Defeated or made Void. The Difference be- 
twixt a Condition and a Defeazance 15, That the 
Condition is inſerted in the Deed, and a De- 
kazance is uſually a Deed by itſelf Relating 
to Another Deed ; Therefore to make a Good 
Defeazance It muſt be, 1. By Deed. 2. It 
muſt Recite the Deed it relates to, or at leaſt 
the moſt material Part of it. 3. It muſt be 
made between the ſame Perſons. that were 
Parties to the Firſt Deed. 4. It muſt be 


— 


vi Que Incontinenti funt inefſe Videntur. 3 Inſt. 
36. b. 
K K 4 made 


The = is alſo Void. [See Of Condi- 


503. 


17. A (b) Defeazance (From Defaire, To (b) ; Inſt. 
Defeat or Undo) is a Condition Relating to 236. b 237.2: 
a Deed, which being Performed, The A is 1 Rep. 113; 


An Inſtitute of the Book 1] 
made at the Time or after the firſt Deed, no 
Before it. 5. It muſt be made of a Thing De. 
feazable. "= 520 

Eſtates of Inheritance, Leaſes for Year 
Rents, Annuities, Conditions, Covenants, by 
mutual Conſent, may be Subject to a Def. 
zance'or Diſcharge. . But the Practice is t9 
make Defeazances upon Statutes, Obligations 
and Judgments. Inheritances Executory may 
be Defeared At the Time or at any Time 
Afterwards. And ſo Of Statutes, Obligations 
and Judgments. But Inheritances Executed h) 
yy c. cannot be Defeated afterward, 
tho They may At the Time of the Feof. 
ment, G | 

18. (c) A Deviſe (From Deviſer, To Speak 
is a Bequeathing of Lands and Tenements by 
Laſt Will in Writing. He that gives away 
his Lands in this Manner is the Dewiſor, and 
He To whom the Lands are Given, the Deviſe, 


A Teſtament rather concerns Goods and 
Chattels, of which I ſhall ſpeak in the 6 


| Chapter ; tho Theſe Words, Deviſe, Teftame 


| (d) 1 Inft, 
386. a. 


an Laſt Will are often Confounded. 
(d) A Deviſe in Writing 'is no Deed, but 
an Inſtrument, by which Lands are convey 


I am ſpeaking of Deeds or Inftruments. 


le) 4Rep. 61. 


A Woman Covert, An Infant, Ideot or Nu 
8 Mentis cannot make a Deviſe of Lands 
A Woman Covert cannot do it with the Con. 
ſent of Her Husband. [See 34 & 35 H. 8. c 

J (e) If a Single Woman doth Devik 
ands, and aftewards Takes a Husband, It is3 
Countermand of the Will. | 


Lan 


parcen: 
nors, C 
Diſpoſ 
Bodies 
Will at 
other / 
Manor 
That 
by Fen 
Memo! 


(h) 
the 3: 
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cepte 
incluc 
Mortn 
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Lands and Tenements were Devifeable 
by (f) Cuſtom only. For at Common Law 
in Favour of Heirs No Lands or Tene- 
ments in Fee-ſimple were Deviſeable By Laſt 
Will ; nor could They be Transferr'd from 
one to Another but by ſolemn Livery and Sei- 
ſin, Matter of Record or Sufficient Writing. 
But now, 


the 32 H. 8. ch. 1. and 34 H. 8. ch. F. All 
4 having a ſole Eſtate in Fee - ſimple, or 00 Co. 


parcenery, or in Common, in Fee-ſimple, of any Ma. 
nors, Ce. ſhall have full and free Liberty To Give, 
Diſpoſe, Will or Deviſe to any Perſon or Perſons (except 
Bodies Politick or Corporate. See Book 1.ch.8.) by His Laſt 
Will and Teſtament in Writing, or otherwiſe by any 
other Acts lawfully Executed in His Life-time, All His 
Manors, Cc. at His own Free Will and Pleaſure ; except 
That Wills and Teſtaments of Manors, Lands, Ce. 
by Feme: Coverts, Infants, Ideots, Perſons of nou ſane 
Memory, ſhall not be Good in Law, | 


(h) The 34 H. 8. is but an Explanation of 
the 32 A. 8. EF 

Bodies Politick and Corporate are only ex- 
cepted, bur Companies not Incorporated are 
included. [See 23 H. 8. ch. 10. poſt. ch. 4. Of 
Mortmain. | 

Theſe Acts as to the other Parts of Them 
which Relate to the Tenure of the Lands, 
&c. are alter d by: the 12 Car. 2. ch. 24. 

(i) So that now By theſe Statutes A Man 
that Hath Lands in Fe. ſimple may Deviſe His 
Lands, Tenements, Rents, Reverſions in Fee- 
ſimple, Fee- tail, for Life or Years, Abſolute- 
ly or Conditionally, at His Pleaſure ; and this 


| without Livery and Seifin or Attornment of 


Tenants, or without naming an Executor, 
becauſe the Deviſe is made by Vertue of an 
ict of Parliament. 


(k) Lands 


* - 


'7T 
. 13 
0 
1 - 
e 9 
1 
P : 
, : l 
91 | 
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(t )iInſt. 111. 
b. 


(g) 3 Rep. 3e, 
31, 32,3334 


ch) 1 Rep. 25. 


(i) Lit. 586. 
1 Inſt. 111.2. 
112. & 322 b. 
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506 An Inflitate of the Book II 
(k) Plowd. (k) Lands Purchaſed after the making of 
343, 344 the Will cannot paſs without a New Publica. 

tion by the Deviſor. 
(1) : Taft.z1z, Lands in (I) Tail are not Deviſeable By Will, 
2. 115.a, nor Copybold Lands, unleſs by Surrender to the 
| uſe of His Laſt Will. One that Hath a Leaſe 
for Nears of Lands might always Deviſe the 
ſame as Other Goods and Chattels. 
The Statutes of Wills do not Take away!: 
Cuſtom to Deviſe Lands. 


By the 29 Car. 2. eb. 3. Any Eſtate held pur auer dit, 
or the Life of Another, ſhall be Deviſeable by Wil 
But all Deviſes of Lands and Tenements deviſible WW (p)! 
either by the Statutes of Wills or By force of Cuffem mult Effec 
be in Writing, Signed by the Deviſor, or ſome other WM If or 
in His Preſence by His Direction, and Subſcribed in Hi His \ 
Preſtnce By Three Witneſſes at leaſt, or elſe to be ut 
rerly Void. wy | Hou 
And by the ſaid Statute, No Deviſe in Writing ſhall be it for 
Revocable but by Writing, Signed in the Preſence of BW By | 
Three or Four Witneſſes, or Elſe by Burning, Ten- vert 
ing or Cancelling by the Teftator, or in His Preſence Ther 
by His Conſent. 


A Will being Written with the Teſtators i Ser 
Own Hand, and Beginning, I 4. B. Ce. ws fte 
(m) 3 Lev. 1. adjudged to be a Good (m) Signing. For the 


Statute does not Direct whether the Signing 1 
. Deny: Pe. {All be at Top or Bottom of the Will. Cn) Sed. (.__. 
viſe, 542. ing is not Neceſſary. But if there is a Seat. man 
; ing, It is a Signing too. And Note, That E I of tt 
is not ſaid in the Former part of the Act That Wl A 

the Signing ſhall be in the Preſence of Three 5 
Witneſſes. | of f 
When a Dexiſe is perfected By the Death of 5 
the Teſtator, It as much Alters the Property Ten 
of Lands as Acts Executed by Deed in His — 


Life- time. Hereby Deſcents are pete viſor 
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And therefore He that takes Lands by De- 
riſe is in the Nature of a Purchaſer. (o) So (o) Lit. 167. 
that when one Seiſed in Fee Deviſeth in Tail, Laſt, 11, a. 
for Life or Years, The Deviſee may Enter; 
for the Freehold or Intereſt in Law is in the 
Deviſee before He Doth Enter. The Exe- 
cutors have nothing to do in this Caſe ; and 
therefore Their Aſſent it not to be Expe- 


&ed 


here are many Things Good by a Deviſe 
which are not Good by Deed. 

A Man may by Will Give Lands to His 
(p) Wife, becauſe the Deviſe does not take (p) Lie. 168. 
Effect till after the Deceaſe of the Husband. 1 Inſt. 112. b. 
If one doth Deviſe That after the Deceaſe of 
His Wife His Son and Heir ſhall Have the 
Houſe wherein He Dwells, (q) ſhe ſhall have (q) Terms of 
it for Her Life, tho not Deviſed unto Her the Law. v. 
By Expreſs Words. (r) Yet a Feme-Co- — 
vert Seiſed of Lands in Fee cannot Deviſe ;.,} * _ 
Them to Her Husband, becauſe at the mak- (r) Lit. 168. 
ing of the Will She was under the Power of 1 Inſt. 112. b. 
Her Husband ; and the Law intendeth that 
She made ſuch a Will by the Coercion of Her 
Husband. See Of Husband and Wife, Book x. 
cb. 6. pag. 100, 101. ] 

The Firſ# Grant and the Laſt Will is of 
Greateſt Force. For a Will may be Counter- 
manded by a Latter Will, even till the Time 
of the Death of the Deviſor. 

A Deviſe orTeſtament is to be (s) Favour- (s) Lit. 586. 
ably Expounded according to the Meaning Terms of the 
of the Deviſor or Teſtator. And therefore If _ v. De. 
one doth Deviſe by His Will All His Lands and Ing 100 
Tenements, By Vertue of the Word Tenements 32 
Even Thoſe Lands ſhall paſs which the De- Noy's Max. 
lilor hath in Reverſion. | . 99. 
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(t) Lit. 586. If Lands are Deviſed to a Man (t) py 
Terms of the Ever, or to Him and His Aſſigns For Ever 
Law. “ D& (without the Word Heirs) The Deviſee fal 
3 Inſt. 9. b. Have a Fee-ſimple. If He Deviſe His Land 
322. b. to Another (u) To Do with it as He pleaſeth, 
(u) Terms of This is a Fee-ſimple. 
the _ . If one by His Laſt Will and Teſtament 
(9 1 last 27 Deviſeth Lands or Tenements To a Man and 
* His Heirs (w)) Male, This is an Eſtate in Tail, 
Terms of the the Law ſupplying the Words, Of His Boch. 
Law. v. De- If a Leaſe for Years is given by Teſta. 
=. ment to One and His (x) Heirs, The Heir ſhall 
—— * Have it; for Heir is a Name of Purchaſe 
10 Rep. 58). in this Cafe. But if It Had been the Heirs 
1 Roll. Abr. ales of His Body, the Executors ſhall have 
915. it; for a Term cannot be Entail'd A Leaſe 

| for Years may be Deviſed for Life with a 
(y)8 Rep-95, (y) Remainder over. 
2 Many Words in a Will do make a (2) Condi- 
2 1 = tion, Which make no Condition in a Deed, as 
(z) 1 Inſt. before Hath been Obſerved. [See Of Condi- 
236. b. tions, ſupra. | 
(a) Plowd. In a Will where there are (a) Divers De- 


at. 112 b. Viſes of the ſame Thing, The Laſt Deviſe 


(b) 3 Rep 36. 


taketh Place. (Qu.) 

(b) When you intend to Deviſe your Lands 
by Will, 1. Make It by Good Advice while 
you are in perfect Health. 2. If your Will 
concerns Inheritance make it Indented, and 
leave one Part with a Friend, leſt aſter your 
Death It be Suppreſſed. 3. At the Time of 
the Publication of your Will call Three Cre- 


dible Witneſſes at leaſt to Subſcribe their 


Names to it in your Preſence. ['See the 29 
Car. 2.ch; 3.] 4. If it may be, Let the whole 
Will be Written in One Hand, and in One 
Parchment or Paper for Fear of ARR 
5 let 
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. Let the Hand and Seal of the Deviſor be 
det to it. 6. If It be in ſeveral Parts, Let the 
Deviſor's Hand and Seal, and the Names of 
the Witneſſes, be Suſcribed to Each Part. 
7, If there be Any Interlining or Raſure in 
the Will, Let a Memorandum be made of it. 
8. If you make any Revocation of your Will 
make it by Writing with Good Advice. [ See 
again 29 Car. 2, ch. 3. 


By thez3& 4 W. & M. ch. 14. An AH To Relieve Cre- 
litort again Fraudulent Deviſes, It is Enafted, That All 
Wills concerning Lands, or any Rents, Profits, Term 
or Charge out of the ſame, whereof the Deviſors ſhall 
be Seiſed in Fee-ſimple, in Poſſeſſion, Reverſion or Re- 
mainder, ſhall be Deemed To be Fraudulent and Void 
againſt Creditors upon Bonds or other Specialties, their 
Executors, Adminiſtrators, &. And ſuch Creditors 
ſhall Have their Actions of Debt againſt the Heirs at 
Law and ſuch Deviſees joyntly. 

Deviſces made liable by this AQ ſhall be made charge- 
able zs the Heir at Law is by Force of this AQ, tho? 
the Land Deviſed be Aliened before Action brought. 
[See 2 Danv. Abridg. Tit, Deviſes.] | 


See the 2 Ann. ch. 4. 5 Ann. ch. 18. 6 Ann, 
th. 35. For Regiſtring Wills, &c. that Con- 
cern Lands in the County of York. 7 Ann. cb. 
20. For Regiftring Wills, &c. that concern 
Lands in the County of Middleſex. 

Theſe are the ſeveral Sorrs of Conveyances. 
Yet ic is to be Obſerved, That there are 
Divers other Kinds of Deeds. For every 
Agreement in Writing Sealed and Delivered 
is a Deed; as Commiſſions, Authorities, 
Licences, and ſeveral other Inſtruments con- 
cerning Merchants and other Affairs. I come 
now to ſhew. 


5. How Deeds are made Void. 
(c) Tho' 
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le) Rep. 3, 9. (c) Tho' a Deed is well made, Sealed ang 
5 — 19. Delivered and well Teſtiſied By Witneſſes, yer 
2. [It may be made void, when Got by Corry 
2 Roll. Abr. Agreement or Faud; or when Got by Noce or 
28. by ,purting into a Juſt (d) Fear of One; 

: Perſon, or by Dureſs or Impriſonment; or it 

lud 48, may be made Void By Reaſon of Ifang 
1 Roll. Abr. or Coverture, or Unſoundueſs of Mil, 
687 For Incertainty, By Diſagreewent of Him 
for whoſe Uſe, &c. by (e) Raſure or Inte- 

119. lining without Conſent, By Breaking off the 
* Rep. 27, Seal, By Concord, Releaſe, &c. By Judgment of 
2 Roll. Abr. Court. 

28, 29. Having now ſhewed How Property in 
(f) 5 Rep. Lands may be gain'd By Occupancy, Deſcent, 
1g and Purchaſe, I proceed to fer forth How 

N b, Property in Lands may be gain'd by Pre 


Roll. Abr. „ . 
| — * ſeription and Eſcheat. 


By Preſcri IV. (g) Preſcription is a Title by Uſe and 
rh EN Time, Ford is Law. (h) To make fuch 
(80 1 Inſt. à Title to an Inheritance, The Time by 
(a' Lit. 170, Common Law is Time whereof there is no 
1 Iaſt. 115.a, Memory of Man to the Contrary ; waich is 
& b. no Limited Time. By Statutes Preſcription 


2 . »96, may be within Memory. 
238. 


By Weſt. 1 or 3 Ed. 1. ch. 38. The Limitation of 
Time is from the Firſt Day of the Reign of Ki, 
1. Au 1189. | 


But This is altered by the 22 H. L. ch. 2. 
[See 1 Mar. ch. 59. Sl Tag. 1. ch. 2, & 16. 
Theſe Statutes are with Reſpect to Writs. 


(i) 1 Toft. (i) A Preſcription properiy fo called is to 


113. b. 115.8. % Time out of Mind; as when 7. $. 
2 Seiled 


certain 


___— aw ww  R\:. a aw {- =. 


ory, = = .” me 


mm 5 Www =”, a awwa$ 


2 Levs of England. 


Profit out of Land. It Relates to a () Fee- 
imple, and is always applied To Incor 


real Inheritances, and for the moſt Part is ( 4 Rep.32. 
made in the Name of ſome certain Perſon ! Iaſt. 113. b. 


and His Anceſtors, or of Bodies Politick and 
their Predeceſſors. A Cuſtom is Local, and is 
aledged in no Perſon ; but is within ſome 
Manor or other Place: As That There is 
ſuch a Cuſtom Time out of Mind within che 
Manor of A. that All the Copyholders of 
the ſaid Manor Have Had. and uſed to Have 
Common of Paſture, &c. in ſuch a Waſte of 
the Lord, Parcel of the ſaid Manor, Cc. 

But To ſpeak in General of Caſtoms and 
Preſcriptions without Diſtinction. 

To Cuſtoms and Preſcriptiens, (m) Poſſeſſion 
and Time are inſeparably Incident. Poſſeſſion 


muſt be Long, Continual and Peaceable. (m) 1 Inft. 
Time (as hath been ſaid) by Common Law 113. b. 114 4. 
muſt be beyond the Memory of Man. But 115. a. | 


If there is a Sufficient Proof by Record or 
Writing to the Contrary, Then It is within the 
Memory of Man. [See Of Cuſtom in the 


ltroduction.] 
n) APreſcription muſt not be laid in an Un- (n) 2 Roll. 
certainty or in the Diijunctive, nor againſt the Abr. 265, 250. 


Publick 
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(o) Lit. 310. 


(p) 2 Roll. 
Abr. 264, 


(e) 10nft. 114. 
b 


271. 


(s) 4 Rep. 87. 


or Preicription, It cannot be loſt By (r) Inter 


2 Roll. Abr. 1 


Payment of Tithe-Lamb in Specie for Twen- 
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Publick Good, as To Do a Thing which 5 AI T. 
a Nuſance, &c. nor againſt Reaſon or Rei- WMbopu"t 
gion, nor as To a mere Negative. ation 


(o) Tenants in Common may be By Pre. Ncciptio 


x Inſt. 195. b. ſcription; but not Joyntenants, becauſe eber“ 
there is Survivorſhip betwixt Them; nor Al the 
Tenants at Will. (p) An Attorney at Law Of Co} 
may preſcribe That He and All the Artor. Wy Pre! 
265, 2750, neys of the Court Have uſed to Have Time Ide Ni 
out of Mind ſuch a Privilege, &c. A Man H Veſtro) 
may preſcribe That All the Inhabitants of Mix Hel 
the Pariſh Have uſed to be Buried in the {More Cl 
Churchyard, &c. tho' they are not a Corpo. {Won ar 
_— No one erg bes che Not Co 
(q) King, where He Hath an Eſtate Perma- 
Es” nent, and a Certain Intereſt. 


The Title being Once Gain'd By Cuſtom 


ruption of the Poſſeſſion for Ten or Twenty 
Years; but it may be loſt By Interruption 
in the Right; as if one hath had a Rent 
or Common By Preſcription, Unity of 
Poſſeſſion (or a Poſſeſſion of the Land 
wich the Rent or Common) of as High and 
Durable Eſtate, is an Interruption in the 
Right. A Modus Decimandi being alledged 
by Preſcription for Tiches of Lambs; The 


ry Years laſt paſt did not Deſtroy the Pre- 
cription. If one that hath Title to 2 
Common by Preſcription taketh a Leaſe of 
the Land, After the Expiration of the Leaſe, 
He may ſtill claim by Preſcription. For the 
Suſpenſion was only of the Poſſeſſion. 

(s) Tho' a Houſe or Mill fallech By De- 
fault of the Owner, or Otherwiſe, He may 
Rebuild it upon the ſame Foundation; 7 

ä I 
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uu Thoſe Things that were Appendant o 
lppurtenant to ic ſhall continue. A Corpo- 
ation that Hath Privileges by Grant or Pre- 
ription, tho They are Incorporated by An- 
aher Name, yet the New Body ſhall Have 
A the Privileges that the Old One had. See 


bt Corporations, Book 1. ch. 8.] If a Court Held (t) 2 Roll. 
y Preſcription is Granted and Confirmed by Abr. 271. 


the King's Letters Patents, This does not 
Deſtroy the Preſcription ; But the Court may 
e Held by Preſcription as before. And if 
one Claims to Hold any Thing By Preſcrip- 
" Whion and alſo By Charter, If che Charter is 
o Contrary to the Preſcription, It ſhall be 
Good By way of Confirmarion. 
What Hath been ſaid Concerning Cuftoms 

\ With Relation to A#s of Parliament, The 
ame may be ſaid of Preſcriptions. [See Of 
lufoms in the Introduction, and of Tithes ch. 2. 
me. 

| hat ſpeak of the Time of Limitation of 
iftions when I come to Treat of Action, [See 
Bok 4. cb. 4.] I Have ſpoken already of Title 
by Preſcription in Lands By Fine and Non - 
tim; And of the Title co Things Moveable 
by Buying in Marker-Overt, By Waif, Stray, 
Wreck, Cc. [See then Of Fines and Of Fan- 
Wes, ſupra. | 


tired By Eſcbeat. Of which ſee in the next 
Chapter. 

Thus Lands, Tenements and Heredita- 
nents may be Acquired By Oceupancy, De- 
nt, Purchaſe, Preſcription and Eſcheat. I pro- 
Kd to ſhew How oy may be Forfeited 

or 


V. Property in Lands, &c. may be Ac- gy Eſchear. 


Ch. 
Alien 
a Part 
Oc, v 
This 
or in 
25 wh 
Infant 
er Eſt 
by the 
But in 
tho th 
ed out 
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or Loſt; which may be call'd a Way e 
Acquiring too in reſpect of the Perſon 
that Gain by the Loſs. But the Methes 
will be more Diſtint, If I do call it n 
ther a Loſing. than an Acquiring. 


— — * — 


CH ASP. IV; 
How Eſtates in Lands, &c. may be.Fy 


feited or Loſt (viz.) 1. By Alienation offi The 
a Particular Tenant, 2. By Alienation i ienett 
Mortmain, 3. By Non. performance of a Cy = 
' dition, 4. By Waſte, 5. By Bankrupcy, 6.8. :; 
Eſcheat, 7. By Diſſeifin, Abatemen, ul"... 
at, 7. By Diſſeifin, Abatement, xine 
Intruſion. Dowel 
or Ye 
IO INE. [ Oucnhix o the Forfeiture of Lands, Te lit, 
e en nements and Hereditaments in CMWawfu 
may be For. minal Caſes, I ſhall ſpeak in the 4th Buer for 
feited oi Loſt. under the Title Forfeiture, Here I intend on Fee, 
ly To ſhew How Eſtates in Lands, Cc. mu hiſſeth 
be Loſt in Civil Caſes, as By the AlienainWirery 
of a Particular Tenant, By Alienation hat li 
Mortmain, By Non performance of a CmuWny G 
tion, By Waſte, By Bankrupcy, By Eſcheat, Man pe 
Diſſeifin, Abatement and Intruſion. | aſs. 2 
AA 013.55) | ime, ( 
ByAlicnation I. (u) An Alienation is a Transferring On:Wands, 
of Particular Right and Property to Another. Eut ſom Cour 
Tenant. Eat out) er or 
A E range 
118. b. | I 1 

(u) Nems ,Debet Rem ſuam fine Facto aut Defidu Wl, an 
Amittere. 1 Laſt. 263. 4. lion, 


A 


Chis Laws of England. 
Alienations are forbidden; As an Alienation By 
a Particular Tenant ; as By a Tenant for Life, 
S. which infers a Forfeiture of the Eſtate. 
This Forfeiture may be either. 1. (w) In Pais, 
or in the Country out of a Court of Record, 
2 where a Particular Tenant (not being an 
Infant or Feme-Covert) maketh Over a Great- 
erEſtate than He may Lawfully make, where- 
by the Remainder or Reverſion is Diveſted, 
But in Caſe of the King It is a Forfeiture, 
tho the Remainder or Reverſion is not Diveſt- 
ed out of Him. 

Therefore, if Leſſee for Life by Livery A- 
lieneth in Fee, or Leſſee for Life maketh a 
Leaſe for the Life of Another, or a Gift in 

ail, It is a Forfeiture of His Eſtate. Thus ic 
z if Tenant in Tail after Poſſibility of Iſſue 
Extinct, Tenant By the Curteſy, Tenant in 
Dower, Tenant for Another's Life, Tenanc 
or Years, By Statute-Merchant, Staple or 
lit, do make a greater Eſtate than They 


ler for Life Surrenders to the Uſe of Another 
Fee, This is no Forfeiture ; for the Eſtate 
aſſeth by Surrender to the Lord, and not by 
very. A Particular Eſtate of any Thing 
hat lies in Grant cannot be Forfeited by 
ny Grant in Fee by Deed. Por nothing 
an paſs thereby but what may Lawfully 
baſs. 2. By Record, as by Alienation in Levying 
ne, or Suffering a Common Recovery of 
nds, &c. or by Claiming a Greater Eſtate in 
Court of Record; By Affirming the Remain- 
er or Reverſion to be in a Stranger; as if a 
ranger Suppoſes the Reverſion to be in Him- 
Wl, and Tenant for Life confeſſeth the A- 
k ion, Cc. This is a Forfeiture. 


L12 {y) Where 


(w) I Inſt. 
233. b. 
251. a. &. b. 


252. à. 


8 Rep. 44. 


Lawfully may make. (x) But if a Copyhol- (i) ,Rep. 23. 
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(y) x Ioft. (y) Where There is a Forfeiture by Aliens. 
233. b. 2344. tion of the Particular Tenant, Eſtates by 

Him made and mean Charges ſhall not be 
Avoided. [See Of Fines and Recoveries, ch.. 
ante; And as to Forfeiture of Copybold Lands, See (1 
Ot an Efate by Copy of Court Roll, ch. 1. ante; I Ian 


As to Forfeiture of Offices, See ch. 2. Ante. owt 
* 11 H. 7. 4h. 20. Certain Alienations made by 550 
the Wife of the Lands of the Deceaſed Husband ſhil 
be void. [See 6 Ed. 1. ch. J. 32 H. 8. ch. 36.] cre 
{See 14 Kix. ch. 8. and of Recoveries, ch. 3. Ante.] 5 
ons 


l By Alten- II. A Forfeiture of Lands, &c. may be By The 
daes in Mort Alienation in Mortmain. (2) Mortmain (Mn Ter. 

440 4 Inf Main, a Dead Hand) is an Alienation offfl and 
8 afk. 3. Lands and Tenements to Any Corporation tou 

2 lad 75. Sole or Aggregate, Eccleſiaſtical or Tempo. But 

ral. The Name of Mortmain is taken from 

the Effect; becauſe the Lords (or Landlord) „ 
had nothing from the Alienee, no more than ga-) 
from a Dead Hand. For By Alienation in der tt 
Mortmain, They Loſt their Eſcheats, and otber 
many Services which were heretofore Due. beg 
G0. N. B (a) An Appropriation Is a Mortmain, and 7 p 

223, 2 Grant of an Advowſon in Fee to a Sole of Ver 
r Inſt 2. a. Aggregate Corporation, and a Rent Extind muy | 
364. & b. by a Releaſe to a Corporation. But the dite, 
7 Rep. 26. Grant of an Annuity cannot be a Mortmain, WY © 
becaule it chargeth the Perſon only. —— 
The Foundation of All the Statutes of Mort | 
i main was Magn Charta (vix) the 9 H. 3. ch. 30 T7 
| L 

| 


6 * 
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For, Inhe 


By the 9. H. 3. ch. 36. It ſhall not be Lawful fron Cha 
. henceforth to Any to Give His Lands to Any Religious Kin 
Houle, and to Take the ſame Land Again to Hold 5 

t 


—_ 


m 
Us 


ch. 1 Lavs of England. 


the fame Houſe, c. upon 
void, and that the Land ſhall accrue to the Lord of t 


Fee. 


(b) This Statute is Interpreted co Extend to 
Lands which a Religious Houfe kept in Their 
own Hands, tho They gave them not back 
2g4in to Hold of the ſame Houſe, 

But Ecclefiaſtical Perſons found means to 
1 out of this Statute (vix.) Religious Men, 
as Abbots, Priors and other Eccleſiaſtical Per- 
ſons Regular, by purchaſing Lands Holden of 
Themſelves, or by Taking Leaſes for a Long 
Term of Years, &c. And Biſhops, Parſons, 
and other Eccleſiaſtical Perfons Secular, 
_— that They were out of ths Statute. 

ut then, WT 


By the 7 Ed. 1. No Perfon Religious or Other what- 
ſoever (Body Politick, Reckſiaftiical ow Lay, Sole u Aggre- 
gate) ſhall Buy or Sell any Lands or Tenements, or un- 
der the Colour of Gift or Leaſe, or By Reaſon of Any 
other Title, Receive the ſame, or By Any other Craft or 
_ ſhall preſume To Appropriate to Himſelf, where. 
by fuch Lands may in any wife come into Mortmain, un- 
der Pain of Forfeiture of the fame. And within the 
Year after the Alienation, The next Lord of the' Fee 
may Enter; and if He do not, Then the next Imme- 
diate Lord from Time to Time to have Half a Year ; 
and for Default of all the Meſne Lords, the King ſhall 
Hive the Lands ſo Alienated for Ever, and ſhall Infeoff 
others by certain Services, &e. 11 


This Statute is to be underſtood of ſuch 
Inheritances as may be Holden; But of ſuch 
Inheritances as are not Holden, as Rent- 
Charges, Commons, Advowſons, & c. the 
King ſhall Have Them Preſently by a Fa- 
'ourable Interpretation of the Statute. 


LI3˖ But 


pain ds the Gife Gall be (b)z lag 75 


(c) 2 Inſt. 
4-9, 430. 
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But Eccleſiaſtical Perſons found out an E. 
vaſion alſo of this Statute; becauſe it Extended 
only To Gifts, Alienations and Conveyance 
made Between Them and Others. There. 
fore Pretending a Title to the Land (which 
They meant To get) They Brought a Feigned 
Action againſt the Tenant of the Land; and 
He by Conſent and Colluſion was To make 
Default, and thereupon They Recovered 


the Land, and Enter'd by Judgment of Lay, 
Wherefore, 


By Weſt. 2. or 13 Ed. 1 ch. 32. It ſhall be Enquire 
by the Country whether or no the Demandant had x 
Juſt Title to the Land; and if fo, then He ſhall reco- 
ver Seiſin; but if Otherwiſe, The Lord of the Fee 
ſhall Enter, &c. 


(c) All Actions brought for any Lands or 
Tenements, wherein a Freehold, Inheritance or 
a Long Term is recovered, are within this 
Statute. | 
Recoveries alſo by Verdict, &. are within 
this. Statute, as well as Recoveries by Default, 
if They are Had by Colluſion. 

Notwithſtanding All Theſe Statutes, Ec- 


_ elefiaſtical Perſons (not being Able to get 


Lands. by Purchaſe, Gift, Leaſe or Recove- 
17). procured Lands to be conveyed by 
Feoftment, or in other Manner, to Divers 


(a) : Inft.qs. Perſons and Their Heirs, To the (d) De of 


Them and Their Succeſſors, by Reaſon where- 
of They took the Profits. But this was barr'd 
by the Following Statute. For, 


fle 
By the 15 Rich 2. ch. 5. It is within the Compaſs of 
the 7 Ed. 1. De Religiofsr,, To Convert any Land into 2 
Chu: chyard without Licence of the Chief Lords, tho 
ene by the Suff. rance and Aſſent of the Ter ants. And 


no 


0. 


no Fec 
vowſo 
tual P. 
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1 
no Feoffment, tc, of any Lands and Tenements, Ad. | | 
vowſons or other Poſſeſſions to the Uſe of any Spi: i. [| 
tual Perſon, and whereof ſuch Spiritual Perſons take the W 
Profits, ſhall hereafter be made without Licence of the 11 
King and of the Lords, &. upon pain of Forfeiture, 1: 


. 
16 ſame Law ſhall likewiſe be of Lands, Advow- T1 
ſons and other, Poſſeſſions Purchaſed By / Guilds, Fra- 3 
ternities and Corporations, or To their Uſe. | 

By the 23 H 8. ch. 10. Feoffments, Fines, Recove- 
ries, Deviſes, Cc. of Lands, Tenements and Hcredi. 
caments in Truſt to the Uſe of Pariſh- Churches, Cha- 
pels, Churchwardens, Guilds, Companies, He. erc&ed 
and made of Devotion, or By Common Aſſent of the Peo- 
ple without Any Corporation, or To the Uſes and In- 
tents to Have perpetual Obits, or a Continual Service 
of a Prieſt for Ever, or for Threeſcore or Fourſcore 
Years, or to ſuch Like Uſes or Intents, ro the Preju-. 
dice of the King and to other Lords and Subje&s, 2s is 
in Caſe where Lands are aliened in Mortmain, ſhall be 
utterly void. | 

Provided, That ſuch Uſes and Intents may be Made 
and Declared ro Continue Twenty Years from the Time 
of Limiting Them, and no longer. ax 


* 
[ % 


This A& ſhall not prejudice Corporations, 
where there is a Cuſtom To Deviſe Lands in. 
Mortmain; as in (e) London, A Freeman that is 
Reſident there, and pays Scot and Lot, may (e) Pr. & 
Deviſe All His Leaſes and Lands, or Part chere- Sd D . 
of, in the ſaid City in Mortmain, without Li- 1 Roll. Abr. 
cence. [See the 14 Car. 2. ch 9. Concerning 556. 
the Preſident and Governours for the Poor in 
London and Weſtminſter.] bo 0 
This . Statute Extends only To Superſti- 
tious Uſes. Therefore (f) notwithſtanding i Rep 24, 
this or any of the aforeſaid Statures, Any 2s, 26, 
Man at this Day may Give Lands, Tene- 1 Rep. 70, 
ments or Hereditaments to Any Perſon or?“ 
Perſons, and Their Ar finding-a Preach- 
| en, er, 


- 
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Churches, Highways, Cc. or for any like 


His Succeffors Lands, &c. wittiout Licence in Mort- 
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er, Maintenance of a School, Relief of maim. 
ed Soldiers and the Poor, Reparation of 


Charitable Ufes. And it is Good Policy up. 
on Every fuch Eſtate to Referve a ſmall Rent 
to the Feoffor and His Heirs. For then the 
Feoffees ſhall be Seiſed to Their own Uſe, 
and not to the Uſe of the Feoffor. Or it may 
be Proper To Expreſs fome Conſideration of 
a Small Sum; and then the 23 H. 8. cannot 
by any Pretence make void the Uſe. [See the 
32 H. 8. cb. 1. and 34 H. 8. ch. F. Of Vill. 
And See 39 Eliz. ch. 5. For the Erection of 
Hoſpitals and Houfes of Correction. 43 Elz. 
eb. 4. Concerning Commiſſioners Authoriſed 
To enquire of Miſemployments of Lands and 
Goods Given To Charitable Uſes.] 


y the 17 Car. 2. ch. 3. Owners of Impropriations, 
Tirhes, Ce, may annex the fame To the Parſonage or 
Vicarage where They lie, or ſettle Them in Truſt for 
the Curates, where The Parſonage is improprizte and no 
Vicarage endowed, without zuy Licence of Mortmain, 

And if che Sereled Maintenance of any Benefice with 
Cure ſhall not amount to One Hundred Pound per an- 
num Clear, The Incumbent may Purchaſe To Him and 


main. 

By the 7 & 8 W. 3. ch. 37. The King may License 
Any Perſon or Bodies Politick To Alien in Mortmain; 
or To Purchaſe or Take in Morrmain (in Perpetuity or 
Otherwiſe) Any Lands, Tenements or Hereditaments 
whatſoever, of whomſoever the ſame are Holden. And 
ſuch Lands, Ce. ſo Aliened or Purchaſed and Licenſed, 
ſhall not be Subject To Any Forfeiture by Reaſon 
7 * Alienation or Purchaſe, [See the 18 Ed. 3. 
>. 3] 

By the 2 un cb. 11. Any Perſon may veſt Lands, 
5 In the Corporation For the Bounty of Queen Anne, By 
Tesd EnrolFd according to the Statute of the 27 fl. 8. 


>. 16. or By Will, for Augmentstion of Churches, unle 
Wc 
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which Have not a Competent Proviſion. The ſaid 


Corporation alſo may Take and Purchaſe for the ſaid 
Purpoſes without Licence or Writ Ad uod Dan 


— 


Gee the Statutes for the Diſſolution of Mo- 
naſteries; Chauntries, &. (viz.) 27 H. 8. ch. 
28. 31 H. 8. ch. 13. 37 H. 8. ch. 4. 1. Ed. 6. 
th, 14, Ce. } 


III. By Non. Performance of a Condition Lands By Non- 
Gr. may be Forfeited or Loſt. [See Of E- Performance 
fates upon Condition, Book 2. ch. 1. Of Conditions, of a Condi- 
and Of the Forfeiture of Offices and Franchiſes, *** 
ch 3. Ante. 


IV. By Waſte ; Therefore, 1. What is Waſte. 
2. How are Lands as je in Waſte. P By Waſte. 
(g) Waſte ¶ Vaſtum, a Vaſtando, To Waſte) is a +) x ballin 
Spoil or Deſtruction in Houſes, Gardens or Or. U — TOR 
chards, Dove-houſes, Parks, Warrens, Fiſh- 2 Inſt. 145. 
ponds, Trees, Woods, Land, Cc. to the Pre- 
judice of the Heir, or of Him in Remainder 
or Reverſion. 
There are Two Kinds of Waſte, Voluntary 
and Permiſſive. Voluntary, By Commiſſion or By 
pulling Down, &c. Permiſive, by Negligence 
or Omiſſion, as in not Repairing. Both are 
Equally Iajurious to Him that Hath the In- 
heritance. | 
Waſte may be Committed in Houſes (h) By | 
pulling Them Down, or By Suffering them To (1 Iaſt. 53. 
be Uncovered, whereby the Timber becomes 2 Ia. as, 
rotten, . But if the Houſe was uncovered when 
the Tenant enter'd, It is no Waſte in the Te- 
nant to Suffer the Houſe to fall Down. If He 
pulls it down, It is Waſte, tho it was Ruinous, ,. 
unleſs He builds it up agzip. (i) Alſo If Glaſs g. Rer. 6s, 
In- 10 Rep. 139. 
1Inſt. 53. a, 


— © 0 oo 7 > —-», 


cv 
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Windows (tho Glazed by the Tenant Hin 

ſelf) be broken Down or carried away, It i 

Waſte ; for It is Part of the Houſe, The 

ſame is of New Chimney-pieces ; tho' in ſome 

Places They pretend a Cuſtom to take then 

Down within the Term, if they fer up the gouſe 

Old Chimney- pieces. Thus it is of Wainſco nd tk 

faſtened by Nails, Screws or Irons put thro! 5 Do 

Poſts. or Walls, Benches, Doors, Furnaces, Tenat 

Cc. fix d to the Houfe, Either By Him in Re. 

mainder or Reverſion, or By the Tenant Him. N pouſe 

ſelf. If Wainſcot, Benches, Furnaces, G.. made, 

are not fixed, They may be Taken away ane c: 

any Time. And a Fixt Furnace may be taken He m 

away at any Time within the Term, if It öde \ 

not fixed to the Walls or Poſts of the Houſe, ¶ on c 

If one pulls Down a Malt-Mill, and Builds ad Re 
Corn-Mill, It is Waſte ; tho' the Corn. Mil N gr de 

is of Greater Value. If the Tenant Builds a ing o 

New Houſe, it is Waſte ; and then if He ſuf. ¶ he Ce 

fers That to be Waſted, it is a New Waſte. IH) C 

- (k) 1Rep. 98. the Houſe falls Down By (k) Tempeſt, or he 7 
Burnt. by Lightning, or Thrown Down by Houſ 
Enemies, &c. without the Fault of the Te- Dow. 

nant, He ſhall not be charged with Waſte, I Burr: 

(1) Dr. & (1) unleſs He Bound Himſelf that He would wat 
Stud. Dial. leave it in as Good a Condition as he Found ate 

2 chap. 4 it. But in this Caſe, or where the Houſe was If: 

7 Roll. Abr. Ruinous at His Coming in and falls Down, W (q) 3 
723 lag. the Tenant (m) may build the ſame again I It i; 
_— b. with ſuch Materials as Remain, and with 2ny J 

8 U - other Timber, which He may take Growing WW 0;ct 
on the Premiſſes. Yer He muſt not make I (r. 
the Houſe Leſſer or Larger than it was before; WI ,,, 
or Sell the Trees, and with the: Money build 
it up; for the Sale is Waſte. If the Houle WW i; nor 


is Uncovered by a Tempeſt, the Tenant -_ Ente 


— = 


— —— — . . 
— 
8 — 
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u Convenient Time Repair it. And tho? 


there is no Timber Growing upon the Ground, 
et the Tenant at His Peril muſt keep the 


zof Courſe Bound to Suſtain or Repair the 
Houſe. If one ſuffers the Houſes to be waſted, 
ind then fells Timber to Repair Them, This 
1s Double Waſte. (o ) But in Many Caſes a (o) 1 Inſt. ; 4. 
Tenant for Life or Years may fell Timber to b. 

Repair, tho' He is not forced to it. As, if a 

Fouſe is Ruinous at the Time of the Leaſe 

made, He is not Bound to Repair it ; but if 

He cuts Down Timber and doth Repair it, 

He may Juſtify it. For the Law Doth Favour 

the Maintenance of Houſes for the Habita- 

tion of Mankind. So if the Leſſor Covenants 

to Repair the Houſe, The Leſſee if the Leſ- 

ſor does not do it) may with Timber Grow- 

ing on the Ground Repair it, tho' He cannot 

be Compelled to it. A Tenant may Dig for 

(p) Gravel or Clay (tho' no Pit was Open at (p) 1 Inft. 53, 
the Time of the Leaſe) for Reparation of the b. 

Houſe, by the ſame Reaſon that He may Cut 

Down Timber to Repair it. If the Houſe is 

Burnt By. Negligence or Miſchance, It is 

Waſte [See the 6 Ann. ch. 3. Book 1. ch. 6. p. 96. 

ante.] Thus of Waſte in Houſes. - 

If a Tenant Cuts Down or Deſtroys any 

(q) Fruit Trees Growing in the Garden or Orchard, (q) 1 Toft. gj. 
It is Waſte, But if ſuch Trees Grow upon a. 

any Part of the Ground out of the Garden or 

Orchard, It is no Waſte. 

(r)If a Tenant of a Dovehouſe, Park, Mar- (Y) 1 Jaft.53, 
ren, Vivary or Fiſhpond, Cc. does take ſo ma- a, 

ny Pidgeons, &c. as that ſuch ſufficient Store 2 laſt 304. 
js not Left as He found there, when He firſt 

Enter'd, It it Waſte. And To ſuffer the Park- 

Pales 


Houſe from Waſting. (n) A Tenant for Years (a) Lit. 51. 


-_— Ar - co G_ 
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(s) 4 Rep. 62, 

G3. 3. 

11 Rep. 48, 
50 


(t) 1 Inſt. 53. 


(u) F. N. B. 


(») 4Repi63. 
(x) IInſt. 53. 
a. 
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Pales to Decay, whereby the Deer are Loſt o 
Diſperſed, It is Waſte. | 


As to Waſte in Trees and Woods. (s) Tre, 
are Parcel of the Inheritance. L hereſot 
if Timber is cut Down by a Leſſee, The 
Leſſor may take it away. The Leſſee had 
only an Intereſt in the Trees while Stand. 
ing, as in the Fruit, Shrowd, Shadow, Cc. On 
this Account, If He cuts down Timber-Tree 
(viz, ) Oak, Aſh and He (which are Timber. 
Trees in All Places, Except Elms on ſome 
Copyhold Eſtates) or Tops them, or doth 
any other Act, whereby the Timber may De. 
cay, (t) It is Waſte. And if the Leſſee ba 
Covenanted to leave the Wood in as good 
Plight at the End of the Term as He found it, 
The Leſſor ſhall (u) preſently Have an A. 
ction of Covenant for Cutting Down the Tim. 
ber; for now it is not poſſible for Him to 
Perform the Covenant, or to leave the Wood 
in as Good a Plight as He found it. Other. 
wiſe, if During, the Term the Leſſee doth 
Waſte in Houſes. For Thoſe may be repaired 
before the Term Expires. Alſo in Counties 
where Timber is ſcarce, and Beech, &. ſerves 
to Buiid Houſes, they are to be accounted 
Timber, and to Cut Them Down is Waſte. 
(w) If Timber-Trees are Thrown Down by 
the Wind, che Landlord or Leſſor ſhall have 
Them. If a Tenant ſuffers the Young (x) 


Germins to be Deſtroy'd by Beaſts, or does 
Stub them up, It is Deſtruction. To Cut 
Down Willows, Beech, Birch, Aſp, Maple, 
Ce. ſtanding in the Defence of the Houle, i 
alſo Deſtruction, If there is a Quick-ſet 
Hedge of White-Thorn, and the or 
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Leſſee Stubbs it up, or Suffers it to be De- 
troyed, It is Deſtruction. And for All Theſe 
and the like Deſtructions an Action of Waſte 
iet. For Maße and Deſtruction in à large 
denſe are Synony mous Terms. 
To Turn Trees into (y) Coals for Fuel, (y) 1 Inſt. 5. 
when there is ſufficient dead Wood, is Waſte. b. 5 
The Tenant may Take ſufficient Wood to 
Repair Walls, Pales, Fences, Hedges, Ditches, 
2s He found Them; but not to make Theſe 
knew. And He may Take ſufficient Plow- 
bote, Fire-bote and Other Houſe- bote. See 
of Common of Eſtovers, Chap. 2. Ante. ] He may 
alſo cut down (2) Underwood at ſeafonable (2) 2 Roll. 
Times. (a) A Copyholder without Cuſtom Abr. 25 
may cut Down Great Trees to Repair His N 506 
Copyhold Houſe, tho this may be Reſtrained ** * 
by Cuſtom; or He may be Reſtrained 
to Cut Them Down without Aſſignment 
of the Lord or His Bailiff A Tenant alſo | 
may Cut Down (b) Dead Wood. [See (c) (6) , Rep. G;. 
the 22 Ed. 4. ch. 7. and the 35 H. 8. ch. 17. (ej s Rep. 
The Bill for the Preſervation of Woods. x 137, 138. 
Eliz. ch. 15. 13 Eliz. ch. 25, &c.] 
As to Waſte in Land. It is to be obſerved, 
d) That if a Tenant Converts Arable Land (9) 1 Inſt. 53. 
into Wood, or Wood into Arable Land, or © 
Meadow into Arable, or Arable into Mea- 
dow, or Paſture into Arable, It is Waſte. For 
it not only changeth the Courſe of the Huſ- 
bandry, but the Proof of the Landlord's Evi- 
dence of His Eſtate. If Ancient (e) Meadow- (e) 2 Roll. 
Ground beyond the Memory of Man, or Abr. 814. 
Brook Meadow, is plowed up, It is Wafte. 
But if Meadow-Ground Hath been at any 
Time Arable, or ſometimes Meadow and 
lomerimes Paſture, it is no Waſte to Plough 
it 


$23 
(f) 2Roll. 
Abr. 815. 


(8) r Ioft.53, 
b. 


(h) 1 Iaſt. 


54. b. 
5 Rep. 12. 
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it 1 (f) Therefore ſuch Meadow muſt be 
Defended from Being Plow'd up by Covenant, 
(viz.) To Pay ſo much an Acre (as Fixe 
Pounds an Acre, &c.) if the Tenant doth 
Plow it up. For an Abſolute Reſtraint T5 
Plow is Void; becauſe Arable is to be Preferd 
before Meadow. (g) It is Waſte to ſuffer 3 
Wall of the Sea to be in Decay, ſo that the 
Meadow or Marſh Ground is Surrounded, and 
rendered Unprofitable, by the Sea's flowing 
or reflowing. But if the Land is ſurrounded 
ſuddenly by the Violence of the Sea, occy 
ſion'd by a Tempeſt, without any Default of 
the Tenant, it is no Waſte that is Puniſhable, 
SO it is if the Tenanr does not Repair the 
Walls or Banks againſt Rivers, or other Wa. 
ters, whereby the Meadows or Marſhes are 
ſurrounded, and become Ruſhy and Unpro- 
fitable. 

To Dig for Gravel, Lime, Clay, Stow, 
Brick, Earth, &c or for Mines of Metal, Coal, 
Cc. hidden in the Earth, when the Mines 
were not Open when the Tenant came in, is 
Waſte ; except the Gravel, Clay, &c. is for 
Reparacion of the Houſe. (h) If One make 
a Leaſe of His Land for Life or Years, in 
which there is a Mine of Coals, &c. not men- 
tioning any Mines in His Leaſe, the Tenant 
may Dig and Take the Profit of ſuch Mines 
as were Open at the Time of the Leaſe made. 
But He cannot Dig for any New Mine that 
was not Open; for That would be Waſte. 
And if there are Open Mines, and the Owner 
makes a Leaſe of the Land with the Mines 
therein, This ſhall extend to the Open Mines 
only. If There is no open Mine. and the 
Leaſe is made of the Land with all Mines, 

The 
2 


Ch. 


The 

the P 
Void 
fear 
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The Tenant may Dig for Mines and Have 

the Profits; otherwiſe thoſe Words would be 

Void. (n) If He that Hath the Inheritance do en) F. N. B. 
fear Waſte in any of the foregoing Inſtances, 55 

He may before any Waſte Done Have a Pro- ds + wg 
;bition Directed to the Sheriff, That He ſhall Inſt. — ; 
not permit Waſte to be done by the Tenant ; 299. 

and then the Sheriff may take the Poſſe Comi- 

zatis, and withſtand the Doing of it. Or He 


in Remainder or Reverſion may Have an H- 


jun#ion out of the Chancery to Stay the Waſte. 


But after Waſte Done, The Action muſt be 
brought for the Waſte. (o) He in the Rever- (o) 2Inft.zo6. 
fon, either Perſonally or By Another, ma 
enter into the Houſe or Lands, Let for Life 
or Years, to fee if Waſte is Committed. (p) (p) 11 Rep. 
A Patron may Have a Prohibition to Hin- 49. 
der a Parſon from Cutting Down Trees to 2 Roll. Abr. 
His own Private Uſe. [See Of Action of 819. 
Waſte, Book. 4. ch. 4. ] 
2. The Forfeiture and, Judgment in Waſte 
appears in the following Statute. For, 


By the Statute of Gloutefler or 5 6 Ed. r ch. 5. The 
Party Convicted of Waſte ſhall Forfeit the Thing 
Waſted, and Recompence Thrice ſo much as the Waſte 
is Taxed at. [See Weſt. 2. or the 13 Ed. 1. ch. 14. and 
the 8 & 9 W. 3 ch. 11. For Recovery of Coſts. ] 


If Waſte is Done (q) Sparſim, or here and (q) 1 Iaſt. 5. 
there in Woods, ſo much ſhall be recovered 3. 
wherein the Waſte was Done. And fo in 2 Inſt. 393, 
Houſes, ſo many Rooms ſhall be Recovered . 
wherein the Waſte was Done. But if the 
Waſte is Committed Here and There through- 
out, All ſhall be Recovered. 

(r) If a Tenant for Life Grants a Leaſe for (r) 1 Toft. 


Years, or a Rent-Charge, and afterwards 233. b. 2 34. a. 


doth Waſte, and the Leſſor recovers in an 
. Action 
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| Action of Waſte, he muſt Hold the Lang 
charged during the Life of Tenant for Life 
But if the Leaſe, or Rent, was Granted latent 
after the Waſte done, The Leſſor then ſhall The 
Avoid the Grant made by the Leſſee for Life. * 

None ſhall Have Judgment To Recover in e 
an Action of Waſte, where the Waſte is of obe“ 
6) 1 Inſt. 54.(s) Small Value. Yet the Law will Take No. MWorHc: 
a. tice of Waſte in Trees to the value of Three M19! F 
2 Inſt. 306 Shillings and Four Pence, and ſuffer Judg. Mir: 
ment. And many Things together may make 


| 
| 
| 
| 


lie in 
Waſte to a Value, and amount to a Forfei. Mie adj 
ture. The 


(s) 3Inft.204. (5) Dilapidation or Waſte of Eccleſiaſtical 
11 Rep. 49. Places, Houſes and Buildings, is a Good Cauſe 
of Deprivation. [See p. 68. ante. ] 


L V. Lands and Tenements may be Lf B 

3 

1 Bankrupcy. Therefore 1. Who may be a Bani. 
rupt, and what Ads make a Bankrupt. >. How 
are Lands and Tenements Forfeited or Loſt By 
Bankrupcy. 

(t) 4 Iaſt. 277. 1. A Bankrupt (from (t) Banque a Table, and 
Route the Sign of the Table that was fixed in 
the Earth) is Peſcribed by our Statute Law; 
and is He or Sie that Hath gotten other Menz 
Goods into His or Her Hands, and Hides in 
order to Deceive His or Her Creditors. But 
more particularly, | 


By the 13 Eliz. eh. 7. If any Perſon that Hath uſed 
the Trade of Merchandize, and ſought His Living By 
Buying and Selling in Groſs, or By Retail, or ſhall uſe 
the Trade of a Scrivener, Receiving other Men's Money, 


and doth Depart the Realm, or begins to keep His or e 
Her Houſe, or otherwiſe Abſents Himſelf, or ſuffers Alien 
— — — — — dub je 


(s) De Minimis Nen Curat Lex, 1 Inſt. 54. a. 


I 
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nd lim or Herſelf willingly to be Arreſted, Outlaw'd or 
fe. inpriſon'd without Juſt or Lawful Cauſe, &c. to the 


ed litent ro Defraud Creditors, ſhall be deem'd a Bankrupt. 


al The 1 Jac. 1. ch, 15, in te the ſame Effect: And adds more- 
wer, That if Any Perſon that Hath uſed the Trade of 
te, Merchandiſe, &c. ſhall willingly and fraudulently Pro- 
in ¶ cure Him or Herſelf to be Arreſted, or His or Her Goods 
of Wo be Attached or Sequeſtred, or does Depart from His 
or Her Dwelling Houſe, or makes or Cauſes to be made 
ny Fraudalent Grant or Conveyance of His Lands, Te- 
nements, Goods or Chattels, to the Intent to Defraud 
g- Wi: or Her Creditors, or being Arreſted for Debt ſhall 
ke le in Priſon Six Months or more upon the Arreſt, ſhall 
ci» be adjudged a Bankrupt. 

The 21 Fac. 1. ch. 19. adds furt her, If Perſons uſing 
the Trade of Merchandiſe (as before) and Scriveners, 
who ſhall either by Themſelves or others Obtain any 
ls protection (except by Privilege of Parliament) See 

7 Ann. ch. 12. ] or ſhall by Petition or Bill endeavour to 
Compel their Creditors to take Jeſs than their Due 
dy Debts, or To Gain Time for the Payment thereof; or 
. Ving Arreſted for Debt, ſhall after the Arreſt lie in Priſon 
Tuo Months or more, or being Arreſted for a Juſt 
bebt of a Hundred Pounds or more ſhall Eſcape out of 
3) Paſon, ſhall be adjudged a Bankrupt. [See 10 Aun. 
cb. 15, Whereby The Clauſe of Being Indebted in a Hun- 
d died Pounds, and not Paying or Compounding for the 
a ſime within Six Months after the ſame ſhall Grow Due, 
n and the Debtor Arreſted, or within Six Months after an 
/ 3 WW Original Wrir ſued out and Notice given; or procuring 
15 His cr Her Enlargement By putting in Common or 
in Hired Bail; ſhall be adjudg'd a Bankrupt from che Time 
It 'of His or Her ſaid Firſt Arreſt ;* ] is Repealed; And 
the Act of the 21 Jac. 1. ch. 19. and all offer Act, ſo far 
forth as They Relate to the ſaid Deſcriptions of 4 Bankraps, 
ire made Void. 


A Single Act is enough to make a Pankrupt. 
By this act of the 21 Fac. I. ch. 9. All Statutes 


Concerning Benkrupts Extend to Strangers Born, as well 
Aliens as Denizeus, as EffeQually as To Natural-Born 
dubjetts. And They alſo arc capable of the Benefits 
Allow'd to other Creditors. 
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It is not Buying or Selling of Land, but of 
Perſonal Things that may make a Bankrupt 
nor is it Buying only or Selling only, but 
Both Buying and Selling. Not One ſingle 
Act of Buying and Selling, but where one 
gets His Livelihood by it. Such as Live on 
Their Manual Labour only as Husbandmen, 
Labourers, Handy- Crafts. Men, are not Trades 
within the Statutes. But ſuch as Buy Ware, 
and Convert Them into Saleable Commodi. 
ties, and to get their Livelihood By Buying 
and Selling, may be Bankrupts within the 
Statutes ;z as (u) Shoemaker, Lockſmith, Clo. 
thier, &. But not an (w) Innkeeper ; for He 
doth not properly Sell what He Buys ; but ut. 
ters it at ſuch reaſonable Rates as He thinks fi, 
with reſpe& to Attendance of Servants, &. 

A Feme-Covert Sole Merchant may be 
Bankrupt ; and ſo ſhall Her Husband upon 
that Account. 


By the 5 Georg. ch. Perſons Dealing as Banks; 
Brokers and Factors may be liable to the Statutes concern- 
ing Bankrupts. 

By the 14 Car. 2 ch. 24. No Perſon Adventurers for 
putting into the Ef India or Guinea Company, or th: 
Royal- Fiſhing Trade, ſhall be taken to be Traders with- 
in any of the Statutes of Bankrupts. Provided thit 
Perſons Trading in any other way than the ſaid Com- 
panies, or Fiſhing Trade, ſhall be liable ro Bankrupcy. 

By the 7 Aun. ch. 7. Members of the Bank of England 
ſhall not be adjudged liable to the Starutes of Bankrupt. 

By the 9 Ann. ch. 21. Members of the South. Ses Com- 
pany ſhall not be liable to the Statutes of Bankrupts. 

By the 5 Georg. ch. No Former, Grazier or Drov# 
of Cattle, or Receiver General of Taxes Granted by Pu 
liament, ſhall be deem'd a Bankrupt, 


2. Hov 


ch . Laws of England. 


2. How are Lands, and Tenements and 


Herediraments Forfeited and La By Bank- 
cy? 

hen" a Commiſſion iſſueth forth to ſome 
Honeſt and Wiſe Men under the Great Seal, 
Upon Complaint made tothe Lord Chancellor, 
Ge by a Creditor in Writing, whoſe Debt a- 
mounts to the Sum of 1001. at leaſt, or By 
Two Creditors whoſe Debts amount to 1501. 
and upwards, or By Three or more Creditors 
whoſe Debts amounts to 2001. and upwards, 
Againſt Any Perſon or Perſons being Bank- 
rupts, and After that Five Proclamations have 
been made for the Bankrupt to appear at the 
Meetings aflign'd By the Commiſſioners, and 
the Bankrupt's Trade, Ad, of Bankrupcy, 
and His Eſtate and Debts are Diſcovered byt 

Examination of the Bankrupe Himſelf, His 
Wife and other Witneſſes, and the Creditors 
are Sworn as to the Value of their Debts, &c. 


according to the 13 Elix. ch. 7. 1 Fac. I. ch. 15. 


21 Fac. 1. ch. 19. but more particularly ac- 
cording to the 5 Georg. ch. By which a Certifi- 


cateof the Bankrupt's Conformity in All Things | 


i; to be made to the Lord Chancellor,&c. Then 
byVertue of one or more of thoſe Statutes The 
Commiſſioners may Sell all the Bankrupt's Lands, 
ce. in His own Poſſeſſion at the Time of His 
Becoming Bankrupt, whether in Fee-ſimple, 


Fee-tail, for Life or Years, Freehold or Copy- 
hold, towards Payment of His Debts. The 
Commiſſioners may ſell Entailed Lands (ex- 
cept ſuch whereof the Remainder or Rever.. 


ſon is in the King, of the Gift or Proviſion of 
the King) and ſuch Sale ſhall be Good againſt 
the Bankrupt or His iſſue, and All in Remain- 
der or Reverſion, if the Bankrupt might cut 
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off ſuch Eſtate by Common Recovery, or 
otherwiſe by any Act whatſoever. Alſo 
Lands, & c. that came to the Bankrupt After 
He was a Bankrupt (if Debts due are not ſa- 
tisfied) may be Sold in like Manner. 

The Statutes do not Extend to Any Lands, 
ec. convey'd Bond fide by the Bankrupt before 
He became a Bankrupt; nor to the Land; 
Purchas'd of One that is a Bankrupt, by any 
Act Done, unleſs a Commiſſion to prove Him 
a Bankrupt is ſued forth within Five Year 
after He or She ſhall become Bankrupt. But 
if Any Bankrupt ſhall Convey, or Cauſe to 
be Convey'd, to His Children, or to Any 
Other Perſon, Lands or Goods (except the 
fame ſhall be Transferr'd upon Marriage of 
any Child, | See 5 Georg. ch. |] or upon ſome 
valuable Conſideration) The Commiſſioners 
may Diſpoſe thereof. 

All Fraudulent Conveyances to Deceive 
Creditors are within theſe Statutes. [See the 
13 Eliz. ch. 5. 27, Elix cb. 4]. 

If a Banktupt hath Mortgaged any Lands to 
Another, The Commiſſioners Have Power to 
Aſſign a Perſon to make a Tender and Pay- 
ment of the Money. And after ſuch Tender 
and Payment, 'They ſhall Have Power to ſel 
the Eſtate. Lands, &c. whereof the Bank- 


rupt is 77 ſeiſed may be Sold, (as to His 
by 


Moiety) by che Commiſſioners. 

* ere hath Lands in the Right of 
His 1 may be Sold During the Cover 
ture. Ihe Dower of a Bankrupt's Wife can- 
not be ſold Otherwiſe, if She Marries one 
that is a Bankrupt. Offices of Truſt which 
are annexed to the Perſon, cannot be Sold; 
but Offices of Inheritance, as Keeper of 
Foreſt, Warden of the Fleet, Cc. may. 1 

hen 


Ch. 6. Laws of England. 

When The Bankrupt's Lands are Sold by 
the Commiſſioners, They muſt be Sold by 
Deed Indented and Inroll'd in one of the 
Courts of Record at Weſtminſter. 


By the 5 Georg. ch. Upon Petition, The Lord 
Chancellor, &c. may Order the Commiſſions, Depo- 
tions and Proceedings thereupon to be Entred of Re- 
ard, to Enable Purchaſers Under Commiſſions to make 
out their Right and Title to the Lands Purchaſed, - A 
Copy of which Record may be given in Evidence to 
prove the Commiſſion and Bankrupcy of the Perſon, in 
caſe of the Death of the Witneſſes, or the Loſs of the 


Original Proceedings. 


The Commiſſioners alſo, &c. Have Power 
by the aforeſaid Statures, to Diſpoſe of the 
Bankrupt's Perſonal Eſtate, or His Goods and Chat- 
teln, which He had and was poſſeſſed of at the 
Time of his Becoming a Bankrupt ; tho' the 
Bankrupt ſells them in Market-Overt. For 
the Sale of the Commiſſioners ſhall have Re- 
lation to the firſt Act of Bankrupcy. But no 
Debtor of a Bankrupt ſhall be in Danger for 
paying a Debt Due to the Bankrupt before He 
had Notice that He was become a Bankrupt. 

Commiſſioners Have Power to Aſign Over 
Debts due to the Bankrupt ; and the Aſſignees 
may Bring Actions for the Recovery of Them 
in their own Names, or Compound with the 
Debtors to theBankrupt. [See more eſpecially 
5 Georg ch. | If the Bankrupt makes His Debts 
Payable to other Men, They are as liable as 
it They were payable to Himſelf. 

The Commiſſioners, or any other Perſon 
appointed by their Warrant under the Hands 
and Seals of the Greater part of them, may 
Break open the Houſe, Shops, Warehouſes, 
Trunks or Cheſts of the ſaid Bankrupt, where 
the Bankrupt, or Any of His Goods or His 

: Writings 
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| Writings, ſhall be, or be reputed to be, and then 
ſeiſe the Bankrupt and His Goods and Chartels, 


Cc. and ſend the Bankrupt to Priſon. dit 
By the 5 Georg. cb. Where mutual Credit Hath been 2 
given betwixt the Bankrupt and Others, and the Ac. 

counts are Unbalanced, the Commiſſioners may ad juſt * 
the Accounts, and the Balance ſhall be paid according. th 
ly. [ See 3 Georg. ch, and the 5 Georg, cb. lie 
Where the Bankrupt ſhall not upon Notice ſur- p 
render Himſelf to the Commiſſioners, &c. and bt 
Alſo Book 3. ch. 1. Tit. Felony. ] FL 


By the abovemention'd Statutes of Eliz. Fac. * 
1. and 5 Georg. The Commiſſioners (After the 5 
Bankrupt's Real and Perſonal Eſtate is Sold) 8 
muſt make Diſtribution amongſt thoſe Credi. 0 
(x) 2 Rep.25, tors who came in before Diſtribution (x) To 
26. Contribute to the Charge of the ſaid Com- 
Hob. 287. miſſion, Having firſt Allowed the Bankrupt 
Five Pounds per Cent. out of the Neat Produce 
of All the Eſtate Diſcovered by Him, ſo as 
the ſaid Allowance is not above Two Hun- 
dred Pounds; or a leſſer Sum, but not a- 
bove Three Pounds, where the Bankrupt's 
Eftate will not pay every Creditor Eight 
Shillings in the Pound. But this mult be 
upon Certificate of the Commiſſioners, and 
Creditors, to the Lord Chancellor, &c. which 
Certificate muſt be Obtain'd without Contract 
or Security given as a Conſideration thereof. 
Bur this Allowance, or any Privilege or Ad- 
vantage, ſhall not extend to Any Bankrupt 
whatſoever, who ſhall upon Marriage of any 
of His Children give (when He was not Able | 
to pay his Debts) above the Value of 100!. 
or who ſhall loſe in One Day the Sum of 5 /. 
or in the whole the Sum of 100]. within a Year 
before He became a Bankrupt, in playing at 
Any Game whatſoever, [See 5 Georg. Y; a ] 
| | ien. 
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Aliens and Denizens, & c. may come in as Cre- 
ditors upon Diſtribution. If an Executor be- 
comes a Bankrupt, a Legatee ſhall be relieved 
as a Creditor. A Surety or Bail, may Come in 
as Creditor, if He Hath paid the Debt. One 
that Hath a Debt not yet payable may be re- 
lieved upon Allowance for Payment before the 
Time. But if one Truſts a Bankrupt after He 
becomes a Bankrupt, He ſhall not be Relieved 
25a Creditor. A Mortgagee is not a Creditor 
within the Statutes, and need not Contribute 
to the Charges of the Commiſſion ; for He is 
Safe without it. So He that Hath a Pledge 
of the Bankrupt's Goods before He was a 
Bankrupt. But the Goods of Another in the 
Bankrupt's Poſſeſſion and Diſpoſal, as if They 
were His own, ſhall be Diſtributed as che 
Bankrupt's own Goods ; and He muſt come 
in as a Creditor. Thoſe that Attach the 
Goods of a Bankrupt muſt alſo come in as 
Creditors. 

In the Diſtribution of the Bankrupt's Eſtate, 
no more Reſpect ſhall be had unto Debts up- 
on Judgments, Recognizances, Specialties 
with Penalties, &c. than to other Debts. But 
the King ſhall be preferr'd before a Private 
Perſon. If the Debts cannot be fully paid, 
Every one of the Creditors muſt Have a 
Share, Rate and Rate like, according to the 
Quantity of His Debts. 

If the Offender happens to Die before Di- 
ſtribution, yet nevertheleſs the Commiſſion- 
ets may proceed to execute the ſaid Commiſ- 
ſion concerning the Bankrupt's Lands, Tene- 
ments, Hereditaments, Goods and Chattels, 
in ſuch Sort as They might Have Done, if 
the Offender had been Living. But The 
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Commiſſioners muſt Account to His Heirs, 
Executors, &. and pay the Overplus to 
Them, in the fame manner as to the Bankrupt 
when Living. [See the 13 Eliz. cb. 7. 1 Fac, 
cb. 15. 21Fac.1.ch.19."3Georg. ch. 5 Georg. cb. 
All which Statutes ſhall be Beneficially Con- 
ſtrued for the Aid and Relief of Creditors. 
If the Commiſſion is not Duly taken out, 
or if the Commiſſioners do not purſue their 
Commiſſion, The Party hath no other Reme. 
(y) 8 Rep. dy but to put in a (y) Traverſe contrary to the 
121. finding of the Commiſſioners, That He is a 
Bankrupt ; and To ſay That He is not a Bank. 
rupt. x 
If the Commiſſioners will not pay a Cre- 
ditor His Ratable Part, He may Have an 
Action of Debt. But Relief may be Had 
more properly in Chancery. 0 
By the 10 Anm. ch. 15. No Ads or Statutes Dif. 
charging any Bankrupt ſhall diſcharge Any Partner in 


Trade with the Bankrupt at the Time He became a 
. Bankrupt; nor one that was jointly Bound with the 


Bankrupr, Ge.[ See 5 Georg, ch. For His Diſcharge 
from All Actions, Oc. ] 


By Eſcheat. VI. Lands may be loſt by Eſcheat. Eſcheat 
(z) 1 Inſt. 13. (From Eſchear, Eſchier, To fall) is when Land; 
a & b. fall by Accident to the Lord of whom They are 
Holden; as for want of Heir General or Spe- 
cial. Corruption of Blood makes the Eſcheat 
to the Lord upon Attainder of Felony; be- 
cauſe the Eſtate cannot Deſcend. But in 
Treaſon It is an immediate Forfeiture to the 
King. [See Of Eſcheats in Treaſon, Felony, 
Cc. under the Title Forfeitures, Book 4. ch. 5 
By Diſſciſin, VII Lands may be Loſt by Diſſeiſin, Abate- 
— ment and Intruſion. (a) A Diſſeiſm is a wrong- 
Sc. ful putting out of Him that is actually ſeiſed of 
(a) rInſt.277. 8 Freehold. An Abatement is when a Man 
a. & b, 1 dieth 
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dieth ſeiſed of an Eſtate of Inheritance, and 
between the Death and Entry of the Heir a 
Stranger doth Enter. An Intruſion is when 
Between the Death of Tenant for Life and 
the Entry of the Heir a Stranger doth In- 
trude. An Entry alſo upon the King's Poſ- 
ſeſſions is call'd an Intruſion. | 

A Deforceament notonly Comprehends Theſe 
Three beforemention'd ; but a Deforceor is alſo 
where Any One Holdeth Land whereunto 
Another hath Right by Deſcent or Purchaſe. 
[See of Fines Chap. 3. ante. 

A Diſcontinuance taketh away an Entry only. 
[See Book 4. ch 3. p. 917, 918. 

An Uſurpation is when a Stranger preſents 
toa Church, and His Clerk is inſtituted, as 
before Obſerved, [See ch. 2. ante.] or It may 
-—_ a Subject unjuſtly Uſes Royal Fran- 
chiſes. 


LO os 
(33 


(a) A Purpreſture (Pourpris, an Incloſure) (b) 2 Inft. 
is generally when any Thing is Done to the 38, 272. 


Nuſance of the King's Demeſns, the King's 
Highways, &c. by Encloſure or Building; 
endeavouring to make that Private which 
ought to be Publick. [See Of Nuſances, Book 


3 ch. 3. 


Thus have I ſhewed How Estates in Lands, 
Tenements or Hereditaments may be Divided, 


How Acquired, and How They may be For- 
feited or Lop.. 


The End of the firſt Volume. 
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